STATE OF WASHINGTON

COMMISSION ON JUDICIAL CONDUCT
PO BOX 1817, Olympia WA 98507
(360) 753-4585 Fax (360)586-2918

BUSINESS SESSION AGENDA
Via Videoconference
Friday, June 24, 2022
1:00 p.m.

1.

Announcement of Commission decisions or stipulations

2.

Approval of Business Session Minutes

3.

Chairperson’s Report

4.

Executive Director’s Report

5.

Rules Committee report on interim suspension and AGO 2022 No. 4

6.

Discussion of correspondence received regarding In re Keenan

7.

Public Comment

8.

Adjourn

•

Due to extraordinary circumstances during the global pandemic, the Commission’s meeting will
be held via videoconference and public comment will not be available during the meeting. You
may email comments to cjc@cjc.state.wa.us; or write to Commission on Judicial Conduct, PO
Box 1817, Olympia, WA 98507; or call (360) 753-4585. Please do not reference pending or
dismissed cases, as the constitution requires the Commission to keep those cases confidential.

•

If you would like to listen to the June 24, 2022 business session, the phone number for access
will be provided on the Commission’s website by 8:00 a.m. on the morning of the meeting:
https://www.cjc.state.wa.us

TO:
FROM:
RE:
DATE:

Commission Members
J. Reiko Callner, Executive Director
Executive Director’s Report
June 2022

Budget The Commission’s current spending authority is sufficient to cover all costs for the
fiscal year, which ends June 30, 2022. We anticipate ending the fiscal year with a budget
surplus. The surplus is mainly due to savings realized from travel restrictions caused by the
ongoing pandemic and the postponed hiring of new staff.
The Office of Financial Management should release budget instructions for the 2023-25
biennium with budget submittals due in September 2022. Pandemic restrictions have eased but
some uncertainties remain. We plan to evaluate our future budget and staffing needs to
determine whether it makes sense to submit a decision package for additional funding during the
next budget cycle. We may need the assistance of Commissioners to lobby on behalf of the
agency if requesting additional funding is the right course to take.
Commission Membership All of the Commission positions are currently filled.
Attorney General Opinion The Commission has received the Attorney General Opinion that
was requested by the Commission Chair in 2020. The question asked was whether the
Commission or the Supreme Court could create an emergency interim suspension provision
through Commission or Court Rule for certain extreme situations, or whether the constitutional
section creating the Commission would have to be amended to effectuate that change. We
recently received the opinion, AGO 2022 No. 4, with the anticipated answer – such a change
requires a constitutional amendment.
Training and Outreach I will be assisting in a program hosted by the Council of Europe to
assist with a project for the Serbian Government on best practices for providing ethics advice to
judges (and prosecutors). It has been rescheduled to June 29, 2022.
I participated in two substantially similar programs for the spring conferences of the Superior
Court Judge Association (SCJA) on June 8, 2022, and District and Municipal Court Judge
Association (DMCJA) on April 29, 2022 - Topic: Improving Judicial Response to Litigants
without Legal Representation.
As of this writing, I’m scheduled to present, on June 16, 2022, a program to visitors from
Uzbekistan at the behest of the World Affairs Council https://www.world-affairs.org/ . The two
participants confirmed so far are the Deputy Director of the Anti-Corruption Agency and the
Head of the anti-corruption department at the Ministry of Justice of Uzbekistan. The program
will take place via Zoom.
Technology IT Supervisor Gareth Cooper has devised a method whereby members can work on
their personal computer devices for ease of use for confidential, CJC-related matters. This is
focused on the members of the Zimmerman hearing panel, initially, but is available to all
members. The system saves documents to a secure, CJC-dedicated place in the Cloud so you will
not have CJC documents residing on your personal computers. Please reach out to Gareth to
schedule a time to learn this new process.
Pending Public Commission Cases The In re Darvin Zimmerman hearing is set to commence
on July 6, 2022, and will take place via Zoom. In re Debra Burchett was resolved by a
stipulation to a censure and agreement not to return to judicial office after the judge’s term
expires at the end of this year. Since the stipulation calls for a 10-day suspension without pay,
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the stipulation will have to be approved by the State Supreme Court to be effective and has been
submitted to the Court.
2022 CJC Meeting Schedule
Friday, September 9 Regular Meeting, followed by Saturday, September 10 – Education
Session (subject to revision)
Friday, November 18
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MEMORANDUM
TO

Commission Members

FROM

J. Reiko Cal lnEf, Executive Director

RE

Requested Attorney GeneralOpinion, AGO 2022 No.4, on lnterim Suspension of Judicial

etrc

Officers
DATE:

June

9,2022

ln 2020, the Rules Committee was charged by the full membership to develop options for an
interim suspension rule for judges in emergency situations. Examples could include judges who are
charged with felonies or who are apparently suffering from a physical or mental/emotional disability that

significantlyimpairstheirabilitytodotheirjob. Therehaverecentlybeenseveralsituations(reportedin
media) of judges who would fit such a description, including a judge charged with multiple felonies and
another judge who made a suicide attempt in the midst of a work day.

After considerable work and discussion, the Rules Committee concluded it was likely that neither
the Commission nor the State Supreme Court could create such an interim suspension rule without first
amending Article lV S31, the state constitutional provision creating the Commission, which sets forth the
Commission's duties and a great deal of its procedure. Accordingly, the Rules Committee recommended,
and the entire Commission voted, to request a formal Attorney General Opinion (AGO) seeking
confirmation of this conclusion. See request letter, attached.
Attached please find the responsive AGO, just issued by the Office of the Attorney General

Recommendation:

Discuss AGO 2022 No. 4 at the upcoming business session and direct the Rules
Committee to develop a proposal for a constitutional amendment and implementation strategy.

o@'"

rt
D

COMMISSION ON JUDICIAL CONDUCT—COURTS, SUPREME—JUDGES—
Authority Of Commission On Judicial Conduct To Request Interim Suspension Of A Judge
The Commission on Judicial Conduct likely lacks the authority to create a rule that allows
it to request a judge’s temporary suspension before completing the Commission’s
disciplinary process, and the Supreme Court likely lacks inherent authority to do so.
May 31, 2022
The Honorable Robert Alsdorf
Commission on Judicial Conduct
PO Box 1817
Olympia, WA 98507

Cite As:
AGO 2022 No. 4

Dear Judge Alsdorf:
By letter previously acknowledged, you have requested our opinion on the following
question:
Absent a constitutional amendment, can the Commission on Judicial
Conduct create a rule, consistent with article IV, section 31 of the Washington
Constitution, under the commission on judicial conduct rules of procedure to
request to the Washington Supreme Court to order the interim suspension of a judge
or justice charged with or convicted of a felony or any judge or justice suffering
from a mental, emotional, psychological, or physical disability that renders them
unable to fulfill their judicial duties, and whose continued service would pose an
immediate and substantial harm to the public or to the administration of justice?
BRIEF ANSWER
The Commission on Judicial Conduct (CJC) likely does not have the authority to create a
rule that allows it to make a formal recommendation to the Washington Supreme Court for
a judge’s temporary suspension under the circumstances described in your question. While a
reasonable argument exists that the Supreme Court possesses its own inherent authority to act in
those circumstances, the Supreme Court has never suggested that it views itself as possessing such
authority, and the better argument is likely that subsection (5) of article IV, section 31 of the
Washington Constitution restricts the Supreme Court’s authority to suspend a judge even
temporarily before the CJC completes the process described in the constitution.
FACTUAL BACKGROUND
“For almost the first hundred years of statehood the discipline and removal of judges lay
with the judiciary itself and with the electorate.” In re Matter of Deming, 108 Wn.2d 82, 89, 736
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P.2d 639 (1987). The Washington Constitution has also long had provisions allowing the
legislature to either impeach judges or to remove judges by joint resolution. Const. art. IV, § 9;
art. V, §§ 1, 2. However, the legislature did not frequently use these powers, and the remedies of
removal and impeachment were both severe and difficult to accomplish.
In 1980, Washington followed the trend of many other states in seeking to create a more
modern system of judicial discipline. The legislature referred a constitutional amendment to the
People, who passed what would become article IV, section 31 of the Washington Constitution.
This amendment “establishes a commission on judicial conduct and empowers the commission to
investigate complaints against judicial officers, conduct hearings, make recommendations for
discipline to the Supreme Court, and to establish rules of procedure for commission proceedings.”
In re Disciplinary Proceeding Against Hammermaster, 139 Wn.2d 211, 229-30, 985 P.2d 924
(1999). The CJC is an independent agency of the judicial branch. Const. art. IV, § 31(1).
Under this amendment, the CJC may take action to address violations of the rules of judicial
conduct and instances in which a “judge or justice suffers from a disability which is permanent or
likely to become permanent and which seriously interferes with the performance of judicial
duties[.]” Const. art. IV, § 31(3), (4).
The CJC’s process begins when the CJC either receives a complaint or otherwise has
reason to believe that one of the actions it is permitted to take is warranted. See Const. art. IV,
§ 31(2). The CJC then investigates the complaint, provides notice, and undertakes an initial
proceeding to determine whether probable cause exists. Const. art. IV, § 31(2). This initial
proceeding is confidential. Const. art. IV, § 31(2). If the CJC finds probable cause, it conducts a
public hearing. Const. art. IV, § 31(3).
After the public hearing, the CJC may dismiss the case, or may admonish, reprimand, or
censure the judge or justice. Const. art. IV, § 31(4). If it does so, the judge or justice may appeal
de novo to the Supreme Court. Const. art. IV, § 31(6).
The CJC may also recommend that the Supreme Court suspend or remove a judge. Const.
art. IV, § 31(4). When the CJC recommends removal, the judge is immediately suspended with
pay, pending the Supreme Court’s disposition. Const. art. IV, § 31(8). When it comes to disability,
article IV, section 31 uses the language of “retirement” rather than suspension or removal. If the
CJC determines the judge or justice suffers from a disability that is permanent or will likely become
permanent and which seriously interferes with judicial performance, the CJC may recommend
retirement to the Supreme Court. Const. art. IV, § 31(4).
Upon the recommendation of the CJC for suspension, removal, or retirement, the Supreme
Court then makes its own evaluation of the evidence and retains the ultimate responsibility for
determining the appropriate action. See In re Deming, 108 Wn.2d at 87; Const. art. IV, § 31(5).
“The supreme court may not suspend, remove, or retire a judge or justice until the commission,
after notice and hearing, recommends that action be taken, and the supreme court conducts a
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hearing, after notice, to review commission proceedings and findings against the judge or justice.”
Const. art. IV, § 31(5).
ANALYSIS
You have indicated that the CJC’s proceedings are deliberative and often lengthy. The
process is designed to provide the judge accused of wrongdoing or thought to have a permanent
disability notice about the nature of the proceedings and an opportunity to be heard. See In re
Deming, 108 Wn.2d at 94-103 (analyzing due process rights of judges accused of misconduct).
You are seeking a means to address an emergent situation more quickly where a judge has been
charged with or convicted of a serious crime or is showing signs of disability that render the judge
unable to perform the duties of the office.
When interpreting constitutional provisions, we first look to the plain language of the
constitutional text. Wash. Water Jet Workers Ass’n v. Yarbrough, 151 Wn.2d 470, 477, 90 P.3d 42
(2004). Courts give the constitutional text its plain and ordinary meaning at the time the provision
was drafted, and may also examine the historical context of the provision. Id. An agency rule is
invalid if it violates constitutional provisions or exceeds the agency’s statutory authority, among
other reasons. See Wash. Pub. Ports Ass’n v. Dep’t of Revenue, 148 Wn.2d 637, 645, 62 P.3d 462
(2003). Agencies must be granted the authority to enact rules. See Wash. Fed’n of State Emps. v.
Dep’t of Gen. Admin., 152 Wn. App. 368, 377, 216 P.3d 1061 (2009).
We start with the constitutional text. Article IV, section 31 describes a carefully
circumscribed process consisting of an initial proceeding and a public hearing that must occur prior
to the CJC taking any of the specific actions set forth in the constitution, including suspension.
The constitutional text authorizes these actions only “[u]pon the completion of the hearing
or hearings[.]” Const. art. IV, § 31(4). Nothing about the language of this amendment suggests
that the CJC may recommend suspension by the Supreme Court before the conclusion of a
public hearing.
Further supporting this conclusion is section 5 of the amendment, which addresses the
Supreme Court’s ability to act on the CJC’s recommendation. This provision allows the Supreme
Court to suspend, remove, or retire a judge or justice “[u]pon the recommendation of the
commission[.]” Const. art. IV, § 31(5). This section also specifically limits the Supreme Court’s
ability to follow the CJC’s recommendation until after notice and hearing: “The supreme court
may not suspend, remove, or retire a judge or justice until the commission, after notice and hearing,
recommends that action be taken, and the supreme court conducts a hearing, after notice, to review
commission proceedings and findings against the judge or justice.” Const. art. IV, § 31(5).
Article IV, section 31(10) of the Washington Constitution does provide the CJC authority
to “establish rules of procedure for commission proceedings . . . .” We doubt, however, that this
authority is broad enough to allow the CJC to adopt a rule allowing it to recommend suspension
prior to conducting the process required by the constitution. Nor are we aware of any Supreme
Court rule authorizing such rulemaking. Accordingly, we do not believe the CJC would be within
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its authority to enact a rule allowing it to recommend suspensions of judges based on a felony
charge or conviction, or disability, prior to conclusion of its formal hearing.
We observe that in your question, you do not use the language in the constitutional text to
ask whether the CJC can make a “recommendation” for an interim suspension, but instead ask
whether the CJC can “request” that the Supreme Court take this action. While the difference
between a recommendation and a request may be semantic, there is a potentially significant
difference between whether the CJC can request that the Supreme Court issue an interim
suspension under the Supreme Court’s own authority, as opposed to making a formal
recommendation under the CJC’s authority, which the Supreme Court can then review. To the
extent that the CJC would be asking the Supreme Court to exercise its own authority to take such
an action, rather than the CJC exercising its authority to make a recommendation subject to review,
we do not believe that the constitutional language discussed above necessarily precludes such a
request. However, the analysis would then turn on whether the Supreme Court has the authority to
issue an interim suspension.
The question of the inherent authority of courts to remove or suspend judges has been a
controversial one at both the federal and state level. “[I]t appears to be the rule in many states that
any power existing in a state court to remove a state judge from office must be based upon express
constitutional provisions or upon valid statutory enabling provisions enacted thereunder.” Robert
A. Brazener, Power of court to remove or suspend judge, 53 A.L.R.3d 882, § 4 (1973) (citing
cases).
There are few published Washington cases addressing the removal or suspension of judges
prior to article IV, section 31. One Washington case that pre-dated the 1980 constitutional
amendment involved a Washington statute providing for a quo warranto proceeding to remove a
“public officer” who was convicted of a crime. State ex rel. Carroll v. Simmons, 61 Wn.2d 146,
377 P.2d 421 (1962) (addressing RCW 9.92.120). A municipal judge was convicted of assault and
brought various constitutional challenges to the statute allowing for his removal. One of these
arguments was that the municipal court was a “court of record,” and under article V of the
Washington Constitution, judges on “courts of record” could be removed only by impeachment.
In rejecting appellant’s argument, our Supreme Court explained that under article IV of the
Washington Constitution, only the legislature may create inferior courts of record, and the
legislature had not designated municipal courts as courts of record. Id. at 152. While Carroll could
be read as accepting the premise that judges from courts of record could only be removed through
impeachment, the case did not actually decide that issue. Rather, because the appellant was a
municipal court judge, and therefore not a judge on a “court of record,” such as a superior court,
the question of whether a judge from a court of record could be removed only by impeachment
was not squarely addressed. We therefore do not find Carroll particularly probative of the issue of
the inherent authority of our Supreme Court to remove judges in Washington.
At the time the voters approved article IV, section 31, it appears to have been assumed that
our Supreme Court did not have the authority to remove or suspend judges. The Voters and
Candidates Pamphlet (Wash. 1980) explained the various constitutional processes available for
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removal of judges, including joint resolution of the legislature, impeachment, and absence from
the state.1 The pamphlet then stated, “[t]he above outlined procedures presently provide the
exclusive means of removal of judges in this state.” Voters Pamphlet at 13 (emphasis added).
The statement in support of the constitutional amendment, written in part by state senator and
future Supreme Court justice Phil Talmadge, elaborated that judges in Washington “cannot be
disciplined,” and in rebuttal to the statement against the amendment, observed that “[t]here have
been very few instances of judicial discipline in Washington because the constitution does not
allow for any discipline against judges other than complete removal from office by the
legislature[.]” Voters Pamphlet at 12.
This language provides some support to the view that when the people approved article IV,
section 31, which created the Commission on Judicial Conduct, whose decisions are subject to
review by the Supreme Court, they did so with the intent that such a process be the sole means of
the Supreme Court exercising discipline over judges. See Amalgamated Transit Union Local 587
v. State, 142 Wn.2d 183, 205, 11 P.3d 762 (2000) (court may examine statements in voters
pamphlet to determine intent if language is ambiguous).
We do not believe, however, that the Voters Pamphlet language is dispositive. The primary
emphasis of both the text of this constitutional provision and the arguments in the Voters Pamphlet
was not to limit any discretion of the Supreme Court to discipline judges, but to create the CJC
and to allow for greater oversight of judges. The assumption in the Voters Pamphlet that the
Supreme Court did not have the authority to discipline judges in the absence of a constitutional
amendment does not necessarily make it so.
We now provide some preliminary discussion of the arguments and case authority that
might support our Supreme Court’s inherent authority to suspend a judge for the reasons outlined
in your question. Several courts have held that, notwithstanding express constitutional provisions
addressing removal or suspension of judges or creating commissions such as the CJC, a state’s
highest court possesses inherent supervisory authority over judges of that state. For example, the
Pennsylvania Supreme Court held that despite a constitutional provision setting forth a detailed
system of judicial discipline, the court still possessed authority to suspend judges. In re Magisterial
District Judge Bruno, 101 A.3d 635, 679 (Pa. 2014) (holding that its supervisory power over the
judicial system was “beyond question,” and that although a 1993 constitutional amendment had
overhauled the system for disciplining judges, it still had the authority to temporarily suspend a
judge charged with crimes).
Other courts and scholars have expressed similar views. See Matter of Benoit, 487 A.2d
1158, 1170-72 (Me. 1985) (explaining that the Maine Supreme Court has the “inherent power to
prescribe the conduct of judges of all the courts” absent a constitutional provision to the contrary,
and explaining the importance of imposing discipline with a sanction less than removal); In re
Mussman, 289 A.2d 403 (N.H. 1972) (reasoning that impeachment remedy was not exclusive and
1
The Voters Pamphlet also mentioned two other constitutional provisions under which no statute had yet
been enacted.
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that New Hampshire Supreme Court possessed power under its supervisory authority over the
courts to hold a hearing and impose suspension if necessary); In re DeSaulnier, 274 N.E.2d 454,
456 (Mass. 1971) (identifying inherent and supervisory authority of Massachusetts Supreme Court
over judges and attorneys as sources for judicial discipline); Ransford v. Graham, 131 N.W.2d
201, 203 (Mich. 1964) (court concluded that while it did not have the power of impeachment, it
could suspend judge “for the purpose of protecting the purity of judicial processes and maintaining
public confidence in the administration of justice”); James D. Careron, The Inherent Power of a
State’s Highest Court to Discipline the Judiciary, 54 Chi.-Kent L. Rev. 45 (1977) (chief justice of
Arizona Supreme Court advocating the view that state supreme courts have the inherent authority
to impose discipline or address disability of judges in their states).
While we believe that the authorities above provide some persuasive force to the argument
that the highest court of a state possesses the inherent authority to address misconduct or disability
among the judiciary, we are also mindful that Washington’s highest court does not appear yet to
have recognized this authority in Washington. It would ultimately be a question for the Washington
Supreme Court to interpret its inherent authority to temporarily suspend judges in a manner not
addressed by article IV, section 31.
Furthermore, even if the Supreme Court possessed authority to issue an interim suspension
under the situations you describe, we still must address whether article IV, section 31(5) limits that
authority. This provision contains seemingly absolute language that the Supreme Court may not
suspend, remove, or retire a judge or justice until the CJC makes such a recommendation and
the Supreme Court has the opportunity to conduct its own hearing. The plain meaning of the
prohibition of the Supreme Court’s authority to “suspend” a judge prior to conclusion of the formal
hearings against that judge would most likely be read to preclude the Supreme Court from
exercising any inherent authority to do so.
However, we do believe that an alternative reading of that constitutional provision is
plausible. Article IV, section 31(5) is addressing the formal process for suspension or retirement
outlined in that constitutional amendment. One could reasonably argue that read in context, that
provision prohibits only suspension as an ultimate outcome of disciplinary proceedings, and not a
temporary removal of the judge to protect the public. Furthermore, use of the term “suspend”
throughout the constitutional provision refers only to the rules of judicial conduct, not disability.
Therefore, interim removal of a judge due to disability likely would not be a “suspen[sion]” as that
term is used. Still, we believe that the more likely reading of article IV, section 31(5) would be
that it precludes the temporary suspension of judges for misconduct or disability prior to the
conclusion of formal hearings.
In sum, there are reasonable arguments that the Supreme Court possesses the inherent
authority to protect the public by issuing a temporary suspension in the situations you have asked
about, and that article IV, section 31(5), read in context, does not limit that authority. However,
because the Supreme Court has not articulated this type of inherent authority, and because of article
IV, section 31(5)’s seemingly absolute language limiting the Supreme Court’s ability to suspend
judges, we cannot conclude that such an interpretation, if put to the test, is likely.
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We will also briefly address the role of the legislature. The Washington Constitution
provides a role for the legislature in certain areas such as removal of judges as well as other matters
related to the courts. See, e.g., Const. art. IV, § 1 (allowing legislature to provide for inferior
courts); Const. art. IV, § 3 (allowing legislature to set retirement age for judges or to retire judges
due to mental or physical disability); Const. art. IV, § 9 (allowing removal of judges for cause if
three-fourths of each house concur); Const. art. IV, § 12 (legislature shall prescribe jurisdiction
and powers of the inferior courts); Const. art. IV, § 30 (legislature to create and assist in defining
role of court of appeals); Const. art. V, §§ 1, 2 (impeachment). Accordingly, the Washington
Constitution clearly envisions some role for the legislature to enact legislation affecting the courts
and judiciary. On the other hand, we can easily imagine constitutional objections to legislation
allowing for the suspension of judges on grounds not expressly provided for in the Washington
Constitution. See, e.g., Wash. State Bar Ass’n v. State, 125 Wn.2d 901, 908-09, 890 P.2d 1047
(1995) (“[A] legislative enactment may not impair this court’s functioning or encroach upon the
power of the judiciary to administer its own affairs.”). We are unable, however, in the abstract and
without knowing the specific content of any proposed legislation, to analyze whether such laws
could overcome separation of powers, due process, or other constitutional challenges.
We trust that the foregoing will be useful to you.
ROBERT W. FERGUSON
Attorney General
s/ Joshua Weissman
JOSHUA WEISSMAN
Assistant Attorney General
(360) 709-6470
wro
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July 9, 2020

Robert Ferguson, AG
Michelle Carr, AAG
Office of the Attorney General
PO Box 40100
Olympia, WA 98504-0100
Dear Mr. Ferguson and Ms. Carr:
The Commission on Judicial Conduct (CJC) is an independent agency of the judicial
branch of state government authorized by Article IV, §31, of the Washington State Constitution
to enforce the Code of Judicial Conduct and to require mandatory retirement for judges suffering
from a permanent disability. A copy of Article IV, §31 is enclosed. The CJC, as directed by the
constitution, functions pursuant to a set of rules of procedure, the CJCRP. Also enclosed please
find the Commission’s Rules of Procedure, the CJCRP.
Under Article IV, §31(4), the CJC has the authority to admonish, reprimand, or censure
any judge or justice for violating the Code of Judicial Conduct. Neither that provision nor the
CJC’s enabling statute, RCW 2.64, gives the CJC the authority to suspend a judge or justice.
Instead, the CJC may, after a hearing, recommend a suspension to the Washington Supreme
Court, which has the authority to do so pursuant to the CJC’s request.
Neither the constitution nor RCW 2.64 contains an express provision allowing the CJC to
request the interim suspension of a judge from office when that judge is either charged with or
convicted of a felony, or when there is reasonable cause to believe that a judge is suffering from a
mental/emotional/psychological or other disability that renders them unable to fulfil their judicial
duties and whose continued service would pose an immediate and substantial harm to the public
or the administration of justice.
The CJC’s existing process is deliberative and takes considerable time, so that completion
of the CJC’s regular process without such an interim suspension provision could leave a judge on
the bench for months or longer while their fitness to serve is severely compromised, damaging
public trust and confidence in the integrity, independence, and competence of that judge in
particular and in the judiciary as a whole.
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Robert Ferguson, AG
Michelle Carr, AAG
July 9, 2020
Page 2
Thirty-two other states in the United States have interim suspension provisions, either in
their state constitutions, by statute, or by state supreme court and/or judicial conduct commission
rule. The CJC has, in conjunction with other stakeholders, begun an analysis of whether such a
provision could be established in Washington State by means of amending the state commission
and state supreme court rules. In light of this context, I request a response to the following
question:
Absent a constitutional amendment, can the CJC create a rule, consistent with Article IV
§31, under the CJCRP to request the Washington Supreme Court to order the interim
suspension of a judge or justice charged with or convicted of a felony or any judge or
justice suffering from a mental, emotional, psychological, or physical disability that
renders them unable to fulfill their judicial duties, and whose continued service would
pose an immediate and substantial harm to the public or to the administration of justice?
Sincerely,

Lin-Marie Nacht
Commission Chair

RECEIVED
JUN 1 2022

May 31, 2022
Commission on Judicial Conduct
State of Washington
P.O. Box 1817
Olympia, WA 98507
Dear Commission Members:

We write as members of the bar and public concerning the recent Supreme Court decision
overturning the Commission on Judicial Conduct’s findings and admonishment of Judge David
Keenan, Superior Court Judge for King County (In re the Matter of The Honorable David S.
Keenan, CJC No. 96-08-F-189; In re Keenan, No. 201,996-0 filed 2/10/22).
As bar leaders, retired judges and concerned members of the public, we respectfully
submit that considering the Supreme Court’s unanimous reversal in the Keenan matter, the
Commission should take this opportunity to reexamine its role in enforcing judicial conduct
cases, and to take steps to remedy the injustice of its decision.
We wish to observe at the outset that we have great respect for the body of work
undertaken by the Commission in the exercise of its independent Constitutional function of
assuring ethical judicial conduct in the State of Washington. We commend you and all
previously serving commissioners for volunteering your time in service of the public good and
we recognize the countless hours you have spent in pursuit of this important goal. However, we
are confident that you also recognize that while acting as an independent agency within the
judicial branch, the Commission is not immune from constructive criticism and is accountable to
the public it serves. It is in this spirit that we write to urge you to undertake a public review of
your methods and procedures and that you seek to avoid repeating the serious errors evident to us
in Keenan by undertaking training and a review of decisional procedures.
While it may be too late for the Commission to remedy the injustice caused by the
improvident prosecution of Judge Keenan, the Commission should publicly acknowledge the
errors in that case and renew its commitment to a fair and balanced enforcement of the Code of
Judicial Conduct.
1. The Commission should Publicly Acknowledge its Erroneous Decision
It is not necessary for us to set forth the core legal issues raised in the Commission’s
prosecution of Judge Keenan as these were fully set forth in the briefing1 and even more clearly
established in the Supreme Court’s unanimous reversal of the Commission’s decision, its
imposed discipline and its positions on appeal.

1

These include the briefs filed on behalf of the Commission, by counsel for Judge Keenan and various amici curiae.
We note that none of the signers of this letter served as counsel for Judge Keenan, although several participated in
the Supreme Court appeal as amici. Neither Judge Keenan nor his lawyers approved or participated in the
preparation of this letter.

1
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While the incorrect legal theories embraced by the Commission in the Keenan case have
been addressed by the Supreme Court, we believe the Commission has further work to do.
First, we note the Commission made little effort to publicly disclose on its website or to
the media that the Supreme Court had overruled its decision and order in the Keenan case. In
fact, for many weeks following the decision, the Commission website included only a link to the
opinion but failed to update its summary of the matter to point out that its public admonishment
of Judge Keenan had been reversed and vacated by the Court. Second, although the Commission
issued a press release at the time it admonished Judge Keenan, it failed to issue a commensurate
statement when this action was reversed by the Supreme Court. Third, while it conducted a
public hearing and engaged lawyers to publicly advance its incorrect claims against Judge
Keenan, the Commission has remained silent following the Supreme Court reversal.
We believe the Commission has a responsibility as an independent agency to conduct
itself with transparency and fairness. Whether these acts constitute a failure in Commission
oversight, procedural shortcomings, or simple negligence, we urge you to correct them to
whatever extent may be possible for Judge Keenan and for the benefit of future cases. Unlike a
private litigant before the Supreme Court, the Commission has a responsibility to inform the
bench, bar and public of important matters under its consideration. Unlike other agencies with
oversight by one of the three branches of our State government, the Commission on Judicial
Conduct is self-regulating and therefore bears a special responsibility to assure the public of its
integrity and faithfulness to its Constitutional mission. It should do so publicly, including
acknowledging the errors in the Keenan case and demonstrating to the public its plans for
improvement and renewed commitment to statutory and Constitutional duties.
2. The Commission’s Prosecution of Judge Keenan Harms the Goal of Promoting
Diversity, Equity and Inclusion in the Bench and Bar
The Commission prosecuted Judge Keenan for agreeing to allow a college to encourage
enrollment of students who might advocate for marginalized communities. This demonstrated a
lack of understanding of the Commission’s role in eradicating all forms of racism and
discrimination in the judiciary and will chill future efforts by judges to ethically promote
diversity, equity, and inclusion.
Among the errors in the Keenan case, the Commission’s focus on alleged harm to judicial
prestige stands out as particularly egregious. That judicial prestige did not suffer in the slightest
is evident in the Supreme Court’s ruling and should have been evident to the Commission before
it charged Judge Keenan. What is truly shocking to us, however, is the Commission’s apparent
failure to consider how a decision to admonish Judge Keenan ignored our Supreme Court’s call
to end racism in the justice system2 and, instead, punished the judge for acting in accordance
with it.
The Commission claimed Judge Keenan’s pursuit of the laudable goal of enhancing the
pipeline of non-traditional and diverse entrants to the legal profession was beneath the dignity of
a judge in this State. The Commission declared in its briefing to the Supreme Court, “Judge
Keenan abused the prestige of judicial office by permitting it to be used in a commercial
2
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advertisement for the benefit of another, in violation of Rule 1.3.” The Commission went on to
argue that such “public advocacy” by judges leaves the public to “wonder if the judge is trying to
sell them something,” belittling the “buses rolling through the largest county in the State,
advertising a specific community college not directly related to the law.”3 The civic life we
expect of judges has evolved as reflected in amendments to the rules and growing calls for
greater inclusion of judges who reflect the diversity of the public they serve. The Commission’s
action in this case seems oblivious to these concerns and evinces an outdated view of judicial
conduct. For example, the Commission in its order expressed concern that allowing judges to
work with community colleges to enhance the pipeline of non-traditional students into the legal
profession, “would open the floodgates to allow judges to promote any activity that could
possibly encourage students to attend law school.”4 We should be so lucky as to have committed
judges, such as Judge Keenan, working to promote diversity in the bench and bar at the earliest
possible point in education. And, certainly, the judicial disciplinary system in our state should
not work against such activities as it has in this case.
We believe the judges of Washington State are aware of the burden imposed on Judge
Keenan in defending these charges and will seek to avoid conduct that might be remotely similar.
Notwithstanding the Supreme Court’s reversal, this case will have (and probably already has
had) a chilling effect on those judges willing to speak out publicly on these critical issues of race
and equity.
We contend that the Commission has failed to heed its duty in this case by wrongfully
punishing Judge Keenan and signaling to other judges that similar efforts will be scrutinized and
possibly sanctioned. The Commission should immediately take steps to rectify these errors,
beginning with requiring that every member of the Commission (including alternate members)
read the Court’s Open Letter and that the entire Commission undertake a thorough program of
implicit bias training.5
3. The Commission Forced Judge Keenan to Contest these Charges and to Appeal its
Decision and Order to the Supreme Court
Superior Court Judges in our State must either stand for election or seek reelection in
contested political campaigns. The Commission took actions that required Judge Keenan, at great
personal expense, to contest these charges and to successfully appeal the discipline to the
Supreme Court. Much of this could and should have been avoided.
We first note that, for the reasons discussed above and in the Supreme Court opinion, the
decision to proceed with charges against Judge Keenan was clearly erroneous. We believe this
should have been apparent from the beginning. We also question why the Commission found it
necessary to enter a finding attacking Judge Keenan’s credibility.6 The entire structure of
3
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confidentiality of complaints to the Commission until public proceedings are announced is
premised upon the proposition that a judge’s reputation is important and should be protected.
The denigration of a judge’s character should be avoided unless required by the disciplinary
process. The issue of credibility of witnesses is paramount in our system of justice, and rulings
based on credibility are made by judges every day. It should not need to be said that unnecessary
credibility findings about a judge should be avoided. Commissioners, particularly the judges on
the Commission, are surely aware that such gratuitous language, if allowed to stand, would likely
be used in future political campaigns for Judge Keenan’s position on the bench. For the
Commission to make this finding a part of its decision and Order likely left Judge Keenan no
choice but to appeal the Commission’s Decision and Order to the Supreme Court. Similarly,
when the Commission imposed the formal discipline of admonishment where the applicable
legal standards were in dispute, any reasonable judge would recognize the political risk facing
them in the next election and feel compelled to appeal.
We expect that the Commission considers the personal cost to judges in bringing charges
to enforce the Rules. Among these are personal embarrassment, public humiliation, loss of
esteem by fellow judges, court staff and the public. In the rare cases for which the Commission
conducts public hearings on charges brought against individual judges, a fully contested hearing
may require the judge to retain counsel at his or her own expense. We believe this to have been
the case for Judge Keenan, who was represented by counsel at the hearing stage and before the
Supreme Court. Although we don’t know what his out-of-pocket costs were for defending
himself against these charges, we do know that the Commission itself expended approximately
$85,000 in outside legal fees to prosecute Judge Keenan and to defend the Commission very
aggressively on appeal.7 We feel we can safely assume that Judge Keenan was forced to pay for
his own attorney fees in a roughly commensurate amount.
In sum, the Commission worked an extremely costly injustice upon Judge Keenan and it
should undertake a review of its actions and take such steps as are necessary to remedy its errors,
including any restorative justice allowable under law.
4. The Commission Should Adopt Procedural Reforms and Recommend Statutory
Amendments to Promote Due Process and More Fair Outcomes
We had hoped that following the Supreme Court’s unanimous decision, the Commission
would itself engage in a public discussion of what went wrong in the Keenan case. This has not
occurred. In our opinion, there are three areas in need of procedural reform.
First, the Commission appears to have confused the standard required by Rule 1.3 (“lend”
prestige of office vs. “abuse”). As fully developed in the briefing before the Supreme Court, this
change in the Rule established that only occurrences of clear cut abuse of office are subject to
disciplinary action. Going forward the Commission should recognize the ethical standard
changed with the adoption of the revised Code of Judicial Conduct and actions governed by it.
Second, the Commission continues to prosecute judges in the State of Washington for
violations of Canons, rather than the Rules. The Code is clear that only a Rule violation is the
7

In its response dated April 20, 2022, to a Public Records Request, the Commission Public Records Officer provided
redacted fee statements from attorneys Hugh D. Spitzer and Steven A. Reisler totaling $85,912.87

4

basis for discipline. Yet the Commission in its charging documents and public statements
continually references Canon as well as Rule violations, unnecessarily raising the opprobrium of
the alleged violation.
Third the Commission continues to proceed as a unitary commission, presiding over both
the sufficiency of charges at the complaint stage, and sitting as the ultimate trier of fact and law.
This stands in contrast to many other states and the Model Rules, and calls into question whether
judges contesting a finding that a violation has occurred are afforded due process during the
hearing stage. Judges protect the due process rights of the citizenry. Surely, they should be
entitled to ordinary due process in which the prosecution function is separate from adjudication.
The Commission should not cling to defending the one tier system, whether constitutional or not,
but adopt internal processes so that one set of Commissioners decides on whether a case should
be charged and those members do not sit in the adjudicatory phase. To the extent the
Commission believes statutory or Constitutional amendments are necessary to effectuate this
approach, it should seek those.
We also note that in the Keenan case, in whatever internal procedures were followed, the
majority signing the Commission Decision and Order failed to recognize the extreme reluctance
to discipline Judge Keenan expressed in the four separate opinions filed by Commission
members in the case. As all four were non-judges, we question whether the majority properly
considered their views, and whether, as a procedural matter, the Commission should have
convened for further consideration of the proposed decision and discipline. It strikes us that these
Commissioners were trying to tell their colleagues something and they were not given proper
weight. Were their views given consideration before the decision and order issued? We do not
know. Perhaps additional time and review of the concurrence and partial dissents in this case
might have helped to avoid a 9-0 reversal by the Supreme Court.
5. Recommendations
We respectfully request that the Commission undertake a public examination of the errors
made in the Keenan case and adopt the following measures:


Update the Commission website including all summaries to fairly and prominently reflect
the reversal of the Commission and the discipline imposed on Judge Keenan



Issue a press release with the same circulation as any release made at the time charges
were made against Judge Keenan by the Commission and commit to do so in all instances
in which its decisions are modified or reversed by the Supreme Court



Publicly acknowledge the role of the Commission in combating racism and promoting
diversity, equity and inclusion in the bench and bar as outlined by the Supreme Court in
its Open Letter to the Judiciary and Legal Community



Require all Commission members read the Supreme Court’s Open Letter and all
Commission members undertake a thorough program of implicit bias training



If legally permissible, reimburse Judge Keenan’s legal fees
5



Conduct a review and hearings on the question of procedural and statutory reforms to
promote and assure due process is provided to judges in all Commission proceedings

We know you share the goal of promoting an independent, fair and impartial judiciary
deserving of the public confidence. Thank you for the serious consideration we trust you will
give these comments and recommendations.
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June 2, 2022
John McKay
Seattle University School of Law
901 12th Avenue
Seattle, WA 98122
Re:

CJC No. 9608-F-189, In re Hon. David Keenan

Dear Prof. McKay et al.,
We acknowledge receipt of your letter regarding the Commission’s In re Keenan
case. We recognize that any system can be improved, and it is always best to consider multiple
perspectives. The letter was immediately distributed to the full Commission membership and
staff.
The Executive Committee of the Commission had a preliminary conversation regarding
your letter yesterday. The Commission operates as a body by majority vote, and so the full
membership needs to confer, after which we will respond to you and copy the entities you have
included in your communication.
Sincerely,

Robert H. Alsdorf, Chair
Commission on Judicial Conduct

IN THE SUPREME COURT OF THE STATE OF WASHINGTON
In the Matter of
The Honorable David S. Keenan
Superior Court Judge for King County.

No. 201,996-0
ORDER
AMENDING
OPINION

It is hereby ordered that the majority opinion of Gordon McCloud, J., filed February 10,
2022, in the above entitled case is amended as indicated below. All references are to the slip
opinion.
On page 24, line 18, after “The” delete “Office of Disciplinary Council (ODC)” and insert
“Commission”.
On page 25, line 7, after “The” delete “ODC’s” and insert “Commission’s”.
DATED this 11th day of February, 2022.

____________________________________
Chief Justice
APPROVED:

___________________________________
Gordon McCloud, J.

FILE

THIS OPINION WAS FILED
FOR RECORD AT 8 A.M. ON
FEBRUARY 10, 2022

IN CLERK’S OFFICE

SUPREME COURT, STATE OF WASHINGTON

FEBRUARY 10, 2022

ERIN L. LENNON
SUPREME COURT CLERK

IN THE SUPREME COURT OF THE STATE OF WASHINGTON
In the Matter of

NO. 201,996-0

The Honorable David S. Keenan
Superior Court Judge for King County.

EN BANC
February 10, 2022
Filed :________________

GORDON McCLOUD, J.—The Commission on Judicial Conduct
(Commission) ruled that Judge David S. Keenan, a King County Superior Court
judge, violated the Code of Judicial Conduct (CJC or Code) when he approved a
bus advertisement for North Seattle College. The ad pictured him and stated, in
part, “A Superior Court Judge, David Keenan got into law in part to advocate for
marginalized communities.” North Seattle College is a nonprofit community
college where Judge Keenan received both his high school and his associate’s
degrees. The ad ran for three weeks as part of North Seattle College’s fall
enrollment campaign.
Judge Keenan’s conduct did not violate Rules 1.1, 1.2, or 1.3 of the Code.
He did not violate his duty to be, and to appear, impartial, and he did not abuse the
prestige of his office. We therefore reverse the Commission’s decision and dismiss
the charges.

No. 201,996-0

FACTS AND PROCEDURAL HISTORY
I.

JUDGE KEENAN APPEARED IN A BUS AD FOR NORTH SEATTLE COLLEGE
Judge Keenan graduated from North Seattle College (previously North

Seattle Community College). Comm’n Ex. D-2-102, at 5 (Resp. to Statement of
Allegations (RSA)), Ex. A-14, at 2 (Commission Decision & Order (Order)). Judge
Keenan grew up in poverty, was a juvenile defendant in King County Superior
Court, and eventually dropped out of high school. RSA at 3. At the age of 17, he
was working at a fast food job when he decided to take the GED (general
education degree) exam through North Seattle College. Id. He did so well on the
exam that the dean of student development wrote to Judge Keenan and encouraged
him to continue his education. Id. at 3-4.
Judge Keenan went on to study for his high school diploma through the
college’s “Adult High School Completion Program.” RSA at 5; Order at 2. He then
began working toward his two-year degree at the college, attending classes during
the day and working full-time at night as a security guard. RSA at 5. After
graduating with his two-year degree from North Seattle College, he transferred to
the University of Washington and eventually earned his law degree from Seattle
University. RSA at 5; Comm’n Ex. A-9, at 30 (Joint Statement of Evidence (JSE)).
Judge Keenan was elected to his position as a judge on the King County Superior
Court in November 2016 and was reelected in 2020. JSE at 1; Comm’n Ex. C-1, at
2
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67 (Transcript of Proceedings (TP)). Judge Keenan has a long history of doing
free, or pro bono, legal work and he remains involved with North Seattle College.
JSE at 31-32; Order at 2; RSA at 6.
In July 2019, a staff member at North Seattle College asked Judge Keenan to
appear in a bus ad for the college as part of their student recruitment campaign
aimed at increasing enrollment. JSE at 2; Order at 2-3. The ad was scheduled to
run for roughly three weeks. TP at 66. Judge Keenan reviewed Canons 3 and 1 of
the Code and he reviewed the Ethics Advisory Opinions (EAOs), but he did not
contact the Ethics Advisory Committee (Committee) or the Commission to get an
opinion on whether the ad violated the rules. TP at 59, 79; Order at 3. Judge
Keenan approved the ad, and it ran in conjunction with an ad featuring a scientist,
who also graduated from the college:

3
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Comm’n Ex. D-2-107, at 8, 7.
On August 30, 2019, the Commission received a complaint concerning this
ad. JSE at 2. The Commission then charged Judge Keenan with violating Canon 1
and Rules 1.1, 1.2, and 1.3 of the Code. JSE at 3; Comm’n Ex. A-1, at 1 (Statement
of Charges). Judge Keenan has no prior disciplinary history with the Commission
and has fully cooperated with the proceeding. JSE at 3.
THE COMMISSION FOUND THAT JUDGE KEENAN VIOLATED RULES 1.1, 1.2,
AND 1.3

II.

The Commission ruled that Judge Keenan violated Rule 1.2, which requires
a judge to be impartial and to avoid the appearance of impropriety. Order at 4, 5.
The Commission opined that a reasonable person could read the ad to “suggest that
Judge Keenan has a leaning, or preference, and would advocate accordingly for
marginalized communities.” Id. at 7. 1 The Commission further ruled that a person
not from a “marginalized community” could “reasonably be concerned about being
treated unfairly by Judge Keenan.” The Commission concluded that Judge Keenan
violated Rule 1.2. Id. at 7.

The Commission reasoned that if it were permissible for this ad to run with the
language “marginalized communities,” then it would also be permissible for another
judge to be in an ad that says “the judge got into the law, in part, to advocate for
‘divorced fathers,’ or ‘those accused of sex offenses,’ or ‘crime victims,’ or ‘landlords,’
and then he went to North Seattle College, and now, he is changing the world”—
implying that disclosing any such reasons for a judge’s original decision to study law
would make them unethical now. Order at 8.
1
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The Commission also determined that Judge Keenan violated Rule 1.3. That
rule prohibits the abuse of the prestige of the judicial office to advance the
economic interests of others. Id. at 8. The Commission found that “[t]he ad aimed
at increasing student enrollment which, in turn, would advance the economic
interests of the college.” Id. Judge Keenan argued that his actions were permitted
because the ad would encourage people to go to law school after community
college. Id. at 9. But the Commission stated that the connection between
enrollment at North Seattle College and increased law school admissions was “too
tenuous or strained to be persuasive in this context.” Id. The Commission
continued that judges can promote only law schools, not other schools, and that
permitting Judge Keenan’s conduct would “open the flood gates to allow judges to
promote any activity that could possibly encourage students to attend law school.”
Id. The Commission held that Judge Keenan “abused the prestige of his office” by
using his title of “Judge” to promote the college. Id. at 10.
Finally, the Commission ruled that Judge Keenan violated Rule 1.1. Id. at 6.
Rule 1.1 is a catchall—if a judge violates any other rule, then that judge violates
Rule 1.1, also. 2

One member concurred and three members dissented in part. Comm’n Exs. A15-18. Those four members expressed uneasiness and regret about sanctioning Judge
Keenan for the ad. Order at 10-11. But all members agreed that Judge Keenan violated at
least Rule 1.3. Comm’n Exs. A-15-18.
2
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The Commission sanctioned Judge Keenan with an admonishment. Id. at 11.
Judge Keenan appeals and requests that we reverse the Commission’s ruling and
remand with instructions to dismiss the charges against him. Appellant’s Corrected
Br. at 50. For the reasons discussed below, we agree with Judge Keenan.
ANALYSIS
HISTORY AND CONTEXT OF THE JUDICIAL CANONS

I.

The Commission was established in 1980 by amendment to the Washington
State Constitution. ROBERT F. UTTER & HUGH D. SPITZER, THE WASHINGTON
STATE CONSTITUTION 126 (2d ed. 2013). The Commission investigates complaints
against judicial officers, conducts hearings, makes recommendations for discipline
to the Supreme Court, and establishes rules of procedure for Commission
proceedings. WASH. CONST. art. IV, § 31; In re Disciplinary Proceeding Against
Hammermaster, 139 Wn.2d 211, 229-30, 985 P.2d 924 (1999). The Commission
consists of three judges, two attorneys, and six nonattorneys. WASH. CONST. art.
IV, § 31(1).
The Code governs judicial conduct in Washington. That code is adopted by
this court. We have updated it several times, most recently in 2011. 3 We revised

3

GR 9 Cover Sheet Suggested Amendments: Rescinding Current Code of Judicial
Conduct and Adopting New Code of Judicial Conduct,
https://www.courts.wa.gov/court_rules/?fa=court_rules.proposedRuleDisplay&ruleId=17
5 (last visited Feb. 7, 2022).
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the 2011 CJC based on a review of the 2007 American Bar Association’s Model
Code of Judicial Conduct. Additionally, in 1983 this court established the
Committee. 4 The Committee, based on its expertise, issues EAOs to help guide
judges’ conduct. 5 “Compliance with an opinion issued by the [C]ommittee [is]
considered as evidence of good faith by the Supreme Court.” 6
STANDARD OF REVIEW IN JUDICIAL CONDUCT CASES

II.

This court reviews Commission decisions de novo. In re Disciplinary
Proceeding Against Deming, 108 Wn.2d 82, 87-89, 736 P.2d 639, 744 P.2d 340
(1987); In re Disciplinary Proceeding Against Anderson, 138 Wn.2d 830, 843, 981
P.2d 426 (1999). De novo review of judicial disciplinary proceedings requires an
independent evaluation of the record. In re Disciplinary Proceedings Against
Turco, 137 Wn.2d 227, 245-46, 970 P.2d 731 (1999); Anderson, 138 Wn.2d at 843.
The ultimate decision to issue discipline lies with the Washington Supreme Court.
WASH. CONST. art. IV, § 31 (amend. 71); Hammermaster, 139 Wn.2d at 230 (“the
constitution’s use of the word ‘recommend’ indicates an intent to place the

4

Ethics Advisory Committee,
https://www.courts.wa.gov/judicial_education/?fa=judicial_education.ethics_display&sec
tion=Advisory (last visited Feb. 7, 2022).
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https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&rul
eid=gagr10 (last visited Feb. 7, 2022).
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ultimate decision to discipline in the Supreme Court” (citing Deming, 108 Wn.2d
at 88)). However, the Commission’s findings and recommendations are given
considerable weight. In re Disciplinary Proceeding Against Kaiser, 111 Wn.2d
275, 279, 759 P.2d 392 (1988); In re Disciplinary Proceeding Against Sanders,
135 Wn.2d 175, 181, 955 P.2d 369 (1998). The burden of proof in judicial
disciplinary proceedings is clear, cogent, and convincing evidence. Sanders, 135
Wn.2d at 181.
This court has not decided a case involving the 2011 CJC. When interpreting
rules like those in the Code, we apply typical statutory interpretation principles.
See In re Disciplinary Proceeding Against Haley, 156 Wn.2d 324, 333-39, 126
P.3d 1262 (2006) (interpreting Rules of Professional Conduct (RPC) 4.2(a) using
traditional statutory interpretation tools); LK Operating v. Collection Grp., LLC,
181 Wn.2d 48, 75, 331 P.3d 1147 (2014) (“When interpreting the meaning of any
RPC, we apply settled principles of statutory construction.” (citing In re
Disciplinary Proceeding Against Blauvelt, 115 Wn.2d 735, 741, 801 P.2d 235
(1990)).
Therefore, when we interpret the Code we begin with the plain language of
the rule. We then consider the meaning of that language in the context of the Code
as a whole. See Dep’t of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 11, 43
P.3d 4 (2002). If the rule is still ambiguous, then we resort to other aids to
8
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interpretation. Id. at 12. The goal of these interpretive rules is to carry out the
intent of the author—in this case, the intent of this court. Cf. id. at 9.
JUDGE KEENAN DID NOT VIOLATE RULE 1.2

III.

A. The plain language of Rule 1.2 and its context within the Code show
that Judge Keenan did not violate that rule
The Commission ruled that Judge Keenan’s decision to approve the bus ad
violated Rule 1.2 because it showed that he was partial to “marginalized
communities” and, hence, the ad undermined public confidence in the judiciary.
Order at 6-8.
Beginning with the plain language, Rule 1.2 states:
A judge shall act at all times in a manner that promotes public
confidence in the independence,* integrity,* and impartiality* of the
judiciary, and shall avoid impropriety and the appearance of
impropriety.*[7]
The Code then defines “impartiality” as the “absence of bias or prejudice in favor
of, or against, particular parties or classes of parties, as well as maintenance of an
open mind in considering issues that may come before a judge.” CJC Terminology.
It defines “impropriety” as “conduct that violates the law, court rules, or provisions
of this Code, and conduct that undermines a judge’s independence, integrity, or
impartiality.” Id. It then defines “independence” as “a judge’s freedom from
influence or controls other than those established by law.” Id. And the Code

7
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defines “integrity” as “probity, fairness, honesty, uprightness, and soundness of
character.” Id.
Reviewing this language in the context of other portions of the Code, we see
that the Code also provides a test for determining whether an act causes the
appearance of impropriety. Rule 1.2’s comment 5 states that the test is “whether
the conduct would create in reasonable minds a perception that the judge violated
this Code or engaged in other conduct that reflects adversely on the judge’s
honesty, impartiality, temperament, or fitness to serve as a judge.” (Emphasis
added.) In other words, the test for impropriety is based on an objective standard—
whether a “reasonable” viewer “would” (not just “could”) perceive that the judge’s
conduct “reflect[ed] adversely” on the judge’s honesty, impartiality, etc.—not on
what a particular viewer subjectively might or could perceive. See generally In re
Reddin, 221 N.J. 221, 231, 111 A.3d 74 (2015) (majority of states have an
objective, reasonable minds test).
Thus, the key question for us in analyzing the alleged Rule 1.2 violation is
whether a reasonable, objective person would read the language that Judge Keenan
“got into law in part to advocate for marginalized communities” to mean that Judge
Keenan would tend to rule for marginalized communities as a judge. We hold that
the answer is no: that language does not suggest to a reasonable person that Judge
Keenan would tend to rule for marginalized communities (over others) in cases he
10
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heard as a judge. Instead, that language explains why he wanted to be a lawyer. An
objective, reasonable person would not infer from that description of his reasons
for attending law school that he lacks “an open mind in considering issues that may
come before [him]” as a judge. CJC Terminology (“Impartial”).
The Commission did make a “factual” finding that Judge Keenan admitted
that the ad could confuse the public into thinking that he advocated for
marginalized communities from the bench. 8 And Judge Keenan did state that he
could see how the ad “might” confuse the public.
But he did not state that it would make a reasonable person think that he
would not be impartial—he made that statement in the context of explaining his
willingness to hear and consider the views of colleagues. Comm’n Ex. D-2-107, at
9-10. And regardless of Judge Keenan’s testimony, whether a judge’s description
of his reasons for attending law school would cause an objective, reasonable
person to infer that he lacked “an open mind in considering issues that may come
before [him]” as a judge is a matter that we review de novo. CJC Terminology
(“Impartial”). On de novo review, we hold that the ad would not confuse a
reasonable person about whether Judge Keenan could be “honest,” “impartial,” or
“fit” as a judge.

Findings of Fact (FF) 12 states in whole, “Judge Keenan admitted the ad could
confuse the public into thinking that he, as a judge, advocated for marginalized
communities.” Order at 3.
8
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The Commission also made a “factual” finding that the ad could reasonably
be read to express a preference for marginalized communities. 9 The Commission
based that finding on the same analysis that it used to conclude that Judge
Keenan’s description of his reasons for attending law school would cause an
objective, reasonable person to infer that he lacked “an open mind in considering
issues that may come before [him]” as a judge.
We review this decision de novo, for the reasons discussed immediately
above. And we reject the Commission’s “factual” finding on this matter for the
reasons discussed immediately above, also: all judges decide to join the legal
profession for one reason or another, and stating why you got into the law does not
mean that you cannot rule impartially in a case.
Finally, the Commission seemed particularly concerned about the use of the
language “advocate” in the ad. Order at 7. To be sure, it is true that a judge should
not advocate for particular partisan causes. But a judge certainly should advocate
for and “promote” access to justice and improvements to the administration of
justice. The comments to Rule 1.2 say exactly that. Rule 1.2 cmts. 4 (“Judges
should participate in activities that . . . promote access to justice for all.”), 6 (“A
judge should initiate and participate in outreach activities for the purpose of

FF 11 states in whole, “The language of the ad can reasonably be read to express
a preference or commitment in favor of marginalized communities.” Id.
9
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promoting . . . confidence in the administration of justice.”). Thus, the word
“advocate” alone does not show inappropriate partisanship. If anything, stating that
you got into law to advocate for communities that have been “marginalized” from
the benefits of the justice system might counter widespread perceptions that the
law has historically treated marginalized members of our community unfairly. 10
B. Our previous cases and EAOs also show that Judge Keenan’s conduct
did not violate Rule 1.2
Our decisions under earlier versions of the Code compel the same
conclusion. For example, in Turco, we ruled that a judge who pushed his wife to
the ground on purpose, in a public setting, violated his obligations under the Code
because complainants in domestic violence cases could reasonably question his
impartiality. 137 Wn.2d at 248 (“Fearful victims of domestic violence would
certainly be justified in questioning whether a judge who has demonstrated so little
control of his own emotions and so little restraint as to allow himself to assault his
“African Americans and Whites are on two different ends of the spectrum, with
the former exhibiting strong signs of cynicism about the ability of the justice system to
provide fair, impartial, and respectful justice, and the latter displaying substantially more
confidence and trust in the system.” MARK PEFFLEY ET AL., WASH. STATE MINORITY &
JUSTICE COMM’N, JUSTICE IN WASHINGTON STATE SURVEY 5 (2014) (report on attitudes
of Washington residents pertaining to the criminal justice system, focusing on racial and
ethnic group distinctions). As former Chief Justice Mary Fairhurst noted, judges are
stewards of justice and “[b]eing stewards of justice means doing what we can to ensure
the doors of the justice system are kept open. Our courts must be places where people can
come to seek redress without fear that they will be treated unfairly or disrespectfully
because of race, religion, sexual orientation, gender, or disability.” Justice Mary E.
Fairhurst, Welcoming Remarks to New Bar Admittees, 4 SEATTLE J. FOR SOC. JUST. 653,
655 (2006).
10
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own wife, can rule impartially and wisely in the emotion-charged arena of
domestic violence.”). Similarly, in In re Disciplinary Proceeding Against Sanders,
we ruled that a Justice who visited sexually violent offenders at their detention
facility—detainees with cases pending before the court—violated his duty to be,
and to appear, impartial. 159 Wn.2d 517, 519-20, 145 P.3d 1208 (2006) (“His
conduct created an appearance of partiality as a result of ex parte contact.”). And
we ruled that a judge undermined public confidence in the judiciary when he
improperly threatened defendants with life imprisonment and indefinite jail
sentences for failing to pay minor fines and costs (certainly, an approach that
shows animus against marginalized communities). Hammermaster, 139 Wn.2d at
217, 235.11 Judge Keenan’s historically accurate statement that he chose law
school to advocate for marginalized communities is not comparable to a sitting
judge committing an act of domestic violence, visiting ex parte with litigants, or
making inappropriate threats to litigants. Instead, viewed in context, it impartially
promotes respect for marginalized communities.
The EAOs also support this conclusion. EAO 96-16 permitted a judge to
attend a ceremony in honor of domestic violence survivors so long as the judicial

Cf. In re Disciplinary Proceeding Against Eiler, 169 Wn.2d 340, 352-53, 236
P.3d 873 (2010) (plurality opinion) (judge repeatedly found to have threatened to rule
against litigants who interrupted or annoyed her, derided the intelligence of pro se
litigants, and “humiliated” litigants, yet still not sanctioned).
11
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officer did not “act as an advocate or in any manner indicate a predisposition as to
how he or she might rule in a domestic violence case.” Similarly, EAO 09-05
permitted a judge to maintain a blog that promoted “a more fair, just and
benevolent society” so long as the judge was cautious about maintaining an
appearance of impartiality. And EAO 13-02 prohibited a judge from advocating for
an amendment to overturn Citizens United 12 but opined that the judge could engage
in nonpartisan educational events regarding that Supreme Court decision. These
EAOs show that a judge can attend an event related to, can educate on, and can
comment on, general justice system issues that may confront the courts and still be,
and appear to be, “impartial.” Judge Keenan’s statement is best interpreted as a
comment on a general justice system issue, not as a comment on how he would
rule in a case.
Based on the language and context of the Code, decisions of this court, and
persuasive advisory opinions, Judge Keenan did not violate Rule 1.2.

Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 130 S. Ct. 876, 175 L.
Ed. 2d 753 (2010).
12
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IV.

JUDGE KEENAN DID NOT VIOLATE RULE 1.3
A. The plain language of Rule 1.3 and its context within the Code show
that Judge Keenan did not violate that rule

The Commission found that Judge Keenan violated Rule 1.3 because “[t]he
ad aimed at increasing student enrollment which, in turn, would advance the
economic interests of the college.” Order at 8.
Again, beginning with the plain language, Rule 1.3 states:
A judge shall not abuse the prestige of judicial office to
advance the personal or economic interests* of the judge or others, or
allow others to do so.
This language was updated from the 1995 CJC. The relevant portion of Canon
2(B) stated that “Judges should not lend the prestige of judicial office to advance
the private interests of the judge or others . . . .”
Significantly, the 2011 update changed the language from “lend the prestige
of judicial office” to “abuse” such prestige. This change mirrored the change
contained in the 2007 ABA Model Code. The ABA explained that it changed
“lend” to “abuse” because
[i]n the Commission’s view, the term “lend” created unnecessary
confusion. For example, a judge who wrote a letter of
recommendation for a law clerk “lent” the prestige of the judge’s
office to the recommendation, and some judges told the Commission
that they declined to write letters on their clerks’ behalf as a
consequence. In the Commission’s view, however, the problem that
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Rule 1.3 seeks to address is more accurately characterized as “abuse”
of the office.[13]
“Abuse” is not defined in the Model Code. It is defined by Black’s Law Dictionary,
in part, as “[t]o depart from legal or reasonable use in dealing with (a person or
thing); to misuse.” BLACK’S LAW DICTIONARY 13 (11th ed. 2019). There is no case
law from this court interpreting Rule 1.3 or its 1995 Model Code analogue.
But it is clear that the classic example of a Rule 1.3 violation is a judge
alluding to their judicial status to gain favorable treatment in encounters with
traffic officials. Rule 1.3 cmt. 1. Another example is using judicial letterhead to
gain an advantage in conducting personal affairs, such as inquiring into automobile
registrations or real property assessments. Rule 1.3 cmt. 1; EAO 86-15. In contrast,
a judge can now clearly use judicial letterhead to provide a recommendation letter.
Rule 1.3 cmt. 2; EAO 86-12, 87-10, 88-05.
What is the difference between unreasonable “abuse” of judicial office and
appropriate “use” of judicial office that these examples illustrate? A rule must be
interpreted in the context of the entire Code and with the intent of the canons in

REPORTER’S EXPLANATION OF CHANGES ABA MODEL CODE OF JUDICIAL
CONDUCT, 2007, at 10,
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/
judicialethics/mcjc_2007.pdf [https://perma.cc/3KYR-6T3V]; SUPREME COURT TASK
FORCE ON THE CODE OF JUDICIAL CONDUCT 6, 131-32 (Sept. 2009),
http://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20Code%20of%20
Judicial%20Conduct%20Task%20Force%20Committe/Final%20CJC%20%20Task%20F
orce%20Report%20Sept%2009.pdf.
13
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mind. See Campbell, 146 Wn.2d at 10-12. We therefore read Rules 1.3 and 1.2 in
conjunction with Canon 3.
Canon 3 affirmatively encourages judges to participate in extrajudicial
activities because such participation “helps integrate judges into their
communities.” 14 Rule 3.1 cmt. 1. Similarly, Rule 3.7 states in part that a judge
“may participate in activities sponsored by organizations or governmental entities
concerned with the law, the legal system, or the administration of justice” and
nonprofit organizations. (Emphasis added.) 15

Canon 3’s overarching guidance at the start of the Canon states, “A JUDGE
SHALL CONDUCT THE JUDGE’S PERSONAL AND EXTRAJUDICIAL
ACTIVITIES TO MINIMIZE THE RISK OF CONFLICT WITH THE OBLIGATIONS
OF JUDICIAL OFFICE.” Its Rule 3.1 states, A judge may engage in extrajudicial
activities, except as prohibited by law* or this Code. However, when engaging in
extrajudicial activities, a judge shall not: … (C) participate in activities that would
undermine the judge’s independence,* integrity,* or impartiality;* . . . .”
14

15

Rule 3.7 states in full:

Subject to the requirements of Rule 3.1, a judge may participate in
activities sponsored by organizations or governmental entities concerned
with the law, the legal system, or the administration of justice, and those
sponsored by or on behalf of educational, religious, charitable, fraternal,
or civic organizations not conducted for profit, including but not limited to
the following activities:
(A) assisting such an organization or entity in planning related to
fundraising, and participating in the management and investment of the
organization’s or entity’s funds, or volunteering services or goods at
fundraising events as long as the situation could not reasonably be deemed
coercive;
(B) soliciting* contributions* for such an organization or entity,
but only from members of the judge’s family,* or from judges over whom
the judge does not exercise supervisory or appellate authority;
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Permissible activities include assisting and planning fundraising, appearing
or speaking at events, and serving as an officer or director of an organization. See
Rule 3.7.
In fact, comment 1 to Rule 3.7 specifically states that activities in which
judges may participate “generally include those sponsored by or undertaken on
behalf of public or private not-for-profit educational institutions.” (Emphasis
added.) As the emphasis shows, comment 1 makes no distinction among legal,
nonlegal, postgraduate, and undergraduate types of not-for-profit educational
institutions.
Further, Rule 3.7(C) permits a judge to give permission to an organization to
use their title “in connection with an event of such an organization or entity, but if
the event serves a fundraising purpose, the judge may do so only if the event
concerns the law, the legal system, or the administration of justice.”
(C) appearing or speaking at, receiving an award or other
recognition at, being featured on the program of, and permitting his or her
title to be used in connection with an event of such an organization or
entity, but if the event serves a fundraising purpose, the judge may do so
only if the event concerns the law, the legal system, or the administration
of justice;
(D) serving as an officer, director, trustee, or nonlegal advisor of
such an organization or entity, unless it is likely that the organization or
entity:
(1) will be engaged in proceedings that would ordinarily come
before the judge; or
(2) will frequently be engaged in adversary proceedings in the
court of which the judge is a member, or in any court subject to the
appellate jurisdiction of the court of which the judge is a member.
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When considering Rule 1.3, the language change from “lend” to “abuse,”
and the context of the entire Code including Canon 3 and its rules and comments,
we conclude that Judge Keenan’s conduct does not violate Rule 1.3. Judge Keenan
did not “misuse” his title or the prestige of his office. BLACK’S LAW DICTIONARY,
supra, at 13. The Code, when read as a whole, encourages judges to participate in
their communities and to work productively toward the betterment of our legal
system. Comment 1 to Rule 3.7 explicitly permits judges to promote nonprofit
educational institutions. The ad for North Seattle College was not even a
fundraiser; it was intended primarily for recruitment. 16 While recruitment has an
incidental economic benefit, just about anything that a judge would do for a
college would incidentally benefit it economically. This incidental economic
benefit is permissible under Canon 3 because a judge’s prestige should be used to
encourage education. Using one’s judicial title for such a purpose does not
constitute an abuse. 17

The Commission also found that the ad “could be viewed by a reasonable
person as campaign ads for Judge Keenan.” Order at 3 (emphasis added). We disagree
with this finding—which is more legal than factual—because a reasonable person
“would” not view this ad, which is clearly an ad for North Seattle College, as a campaign
ad for Judge Keenan.
16

Judge Keenan assigned error to FF 8, which stated that Judge Keenan reviewed
Canons 1 and 3 and EAO 96-06 but “did not do any further research” or “talk with
anybody about his ethical concerns.” Order at 3. Judge Keenan contends that he read
multiple EAOs and also examined commission decisions. TP at 59. The Commission is
certainly entitled to decline to credit his testimony, but it is not clear from its decision
17
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The parties spend a significant amount of time debating whether
encouraging admissions to a community college has a sufficient connection to “the
law, the legal system, or the administration of justice” to permit Judge Keenan’s
activity. This relates to Rule 3.7’s language permitting judges to undertake conduct
“concerned with” such law and justice activities. See, e.g., Appellant’s Corrected
Br. at 45-47; Resp’t’s Br. at 15.
We agree with Judge Keenan that in this context, the involvement with the
nonprofit community college did concern the administration of justice. 18 As our
open letter of June 4, 2020, noted, “Too often in the legal profession, we feel
bound by tradition and the way things have ‘always’ been”—we must work to
eradicate “systemic inequities.” Supporting community colleges may be one

whether the Commission declined to credit it or merely overlooked it. In any case, the
finding is irrelevant to whether he violated the rules.
Laura Rothstein, Shaping the Tributary: The Why, What, and How of Pipeline
Programs to Increase Diversity in Legal Education and the Legal Profession, 40 J.L. &
EDUC. 551 (2011) (discussing various ways to increase diversity in the legal community,
including early education intervention); E. Christopher Johnson Jr., Pipeline Programs
Increasing Diversity and Creating Responsible Citizens and Leaders, 32 MICH. B.J. 33
(2012) (discussing how educational programs are essential to increasing diversity in the
legal community); Jason P. Nance & Paul E. Madsen, An Empirical Analysis of Diversity
in the Legal Profession, 47 CONN. L. REV. 271, 316-18 (2014) (finding that “Hispanic
Americans” and African Americans are as underrepresented in the legal profession as in
other prestigious professions, suggesting earlier intervention in education could help
increase diversity in the legal field).
18
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important way to increase diversity and access to the legal community—certainly
an impact that improves the “administration of justice.” 19
B. The EAOs also support the conclusion that Judge Keenan’s conduct
did not violate Rule 1.3
To be sure, the EAOs state that a judge should not solicit funds for charitable
organizations or advertise for businesses. For example, EAO 20-01 concluded that
a webpage that promoted an individual judge’s availability to perform wedding
services and listed the cost of such services would violate Rule 1.3 because it
“begins to creep into the realm of advertising and solicitation.” Similarly, EAO 8704 opined that it was impermissible for a judge to permit a friend to place the
judge’s quote in a flyer advertising a business that works with law firms in the area
where the judge sits, even if the judge’s nonjudicial former title was used.
This bar against soliciting and advertising, however, does not apply the same
way to the promotion of certain educational institutions or organizations. The
EAOs themselves say that. E.g., EAO 93-31 (a judicial officer can allow a law
student association to establish a scholarship in their name, as long as that judicial
officer refrains from fundraising for the scholarship).

Letter from Wash. State Supreme Court to Members of Judiciary & Legal Cmty.
(Wash. June 4, 2020),
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20News/Judiciary
%20Legal%20Community%20SIGNED%20060420.pdf [https://perma.cc/QNT4-H5P7].
19
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Judge Keenan testified that he relied heavily on EAO 96-06, which
permitted a judicial officer to appear in a promotional law school video that the
school sent to prospective students. The Committee stated that this video complied
with the Code, as long as the judge’s comments in the video reflected that judge’s
own personal experiences and observations while attending (or teaching at) the
school. EAO 96-06. The opinion states that a judge “may contribute to the
improvement of the legal system and the administration of justice by assisting law
schools in recruiting the most qualified individuals into the legal profession.” Id.
(emphasis added).
The language of these two cited advisory opinions is certainly limited to law
schools. The logic of those advisory opinions, however, extends further. Those
opinions—especially EAO 96-06—recognize that a judge contributes to the
improvement of justice by helping get “the most qualified individuals into the legal
profession,” and permit judges to promote law schools for that reason. But many of
“the most qualified individuals” for “the legal profession”—and probably many
from marginalized communities—might start at community colleges. It necessarily
follows that a judge may contribute to the improvement of justice by helping get
“the most qualified individuals into the legal profession” by promoting the
educational opportunities afforded by their own former community college.
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Our conclusion finds further support in EAO 21-02. In that opinion, the
Committee concluded that Rule 1.3 permits a judge to write a letter to prospective
law students on behalf of the judge’s law school “in an effort to further diversity at
the law school.” EAO 21-02. The Committee found that this situation was similar
to the one described in EAO 96-06 because “(1) [] recruitment of law school
students is directly related to improving the law, the legal system, and the
administration of justice; (2) [] the letter will be sent to prospective law students
only and is not associated with general fundraising efforts; and (3) [] the judge is
speaking about their personal experience during their time as a law student and
practicing law in the same community.” EAO 21-02 (emphasis added). As the
emphasized material shows, although this opinion is limited to law schools, its
logic applies to other schools from which quality law students might be drawn: it
states that the recruitment conduct is permissible because it focuses on recruiting
quality law students, on doing that recruitment separately from general fundraising
efforts, and on recruiting based on the judge’s personal experience during their
time as a student. All of those prerequisites to permissible recruitment activities are
satisfied here.
The Office of Disciplinary Council (ODC) came to a contrary conclusion. In
doing so, it relied heavily on the medium that the school used to communicate
Judge Keenan’s support of his nonprofit alma mater: a bus advertisement. To be
24
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sure, a bus advertisement differs dramatically from a pamphlet mailed to a targeted
house, a video sent to targeted prospective students, or to appearances in law
school alumni publications—all of which many judges do. See EAO 21-02, 96-06.
But the difference lies mainly in who, and how many, people these ads and
publications reach. Law school magazines, videos to prospective students, and
published books reach a narrow, primarily self-selected, audience; bus ads, like
social media postings, reach a broader audience. The ODC’s decision thus ends up
punishing judges for communications that have a broad and nondiscriminatory,
rather than a narrow and targeted, reach.
We find no support in the rules for that approach. Instead, we hold that the
rules—especially Rule 3.7 and its comments—take the opposite approach. As
comment 1 to Rule 3.7 states, the activities in which judges may participate
“generally include those sponsored by or undertaken on behalf of public or private
not-for-profit educational institutions.” Judge Keenan’s promotion of North Seattle
College did not violate Rule 1.3.
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JUDGE KEENAN DID NOT VIOLATE RULE 1.1

V.

Rule 1.1 is a catchall rule that states, “A judge shall comply with the law,*
including the Code of Judicial Conduct.” The Commission found that Judge
Keenan violated Rule 1.1 because he violated Rules 1.2 and 1.3. Order at 6.
Judge Keenan did not violate Rules 1.2 or 1.3. He therefore did not violate
Rule 1.1.
CONCLUSION
Judge Keenan did not violate the Code when he approved a bus ad to
support his nonprofit alma mater, North Seattle College. The language that he “got
into law in part to advocate for marginalized communities” did not violate his duty
to be, and to appear, impartial; thus, he did not violate Rule 1.2. The ad did not
violate Rule 1.3 because the rules, read as a whole, permit judges to promote
nonprofit educational institutions that they credit for their success, in an effort to
attract the most qualified people to the legal profession. As a result, Judge Keenan
did not violate Rule 1.1, either.
The Commission’s decision is reversed and the charges are dismissed.
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____________________________

WE CONCUR:

_____________________________

____________________________

_____________________________

____________________________

_____________________________

____________________________

_____________________________

____________________________
Fearing, J.P.T.
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT
OF THE STATE OF WASHINGTON

6
7
8
9

In Re the Matter of

CJC No. 9608-F-189

The Honorable David S. Keenan
Superior Court Judge for King County

COMMISSION DECISION
AND ORDER

10
I. INTRODUCTION

11
12

This matter came before the undersigned for a hearing on October 2, 2020, based on the

13

Commission on Judicial Conduct’s Statement of Charges alleging that Judge David Keenan

14

violated three sections of the Washington State Code of Judicial Conduct by appearing in

15

advertisements for North Seattle College as a judicial officer.

16
17
18
19
20

II. CHARGES
Judge Keenan is charged with violating the following Rules.1
Rule 1.1 - Compliance with the Law. A judge shall comply with the law*, including
the Code of Judicial Conduct.

21

Rule 1.2 - Promoting Confidence in the Judiciary. A judge shall act at all times in a

22

manner that promotes public confidence in the independence*, integrity*, and impartiality* of the

23

judiciary, and shall avoid impropriety and the appearance of impropriety.

24
25

1 The Code of Judicial Conduct includes asterisks by words and phrases that are specifically defined in the
Terminology Section of the Code. For brevity, those definitions are not written out in this opinion.
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1

Rule 1.3 - Avoiding Abuse of the Prestige of Judicial Office. A judge shall not abuse

2

the prestige of judicial office to advance the personal or economic interests* of the judge or

3

others, or allow others to do so.

4

The Commission was represented by Hugh Spitzer. Judge Keenan was represented by

5

David Allen. All participants appeared personally for the hearing via videoconference. Both

6

Mr. Spitzer and Mr. Allen presented opening statements and closing arguments. The parties

7

presented most of the evidence by stipulation. Judge Keenan testified under oath.

8
9
10

III. FINDINGS OF FACT
1.

At all times pertinent hereto, Judge Keenan was a Superior Court Judge for King

11

County, Washington. He took the bench in January 2017 after being elected in November 2016.

12

At the time of the hearing, Judge Keenan sat in the civil department of the court.

13

2.

Judge Keenan had significant disadvantages as a child that he was able to

14

overcome.

15

disadvantages.

16

North Seattle College played a large role in helping him overcome those

3.

Judge Keenan dropped out of high school after three long-term suspensions from

17

public school.

18

credential (GED) from North Seattle College. He has multiple degrees from the college and has

19

a strong allegiance to the school.

20
21
22

4.

He received encouragement to get his General Educational Development

Judge Keenan has volunteered and continues to volunteer his time with a number

of organizations that promote access to justice, diversity, and equality in the law.
5.

In July 2019, after Judge Keenan delivered a commencement speech for the

23

college, a staff member asked Judge Keenan to appear in bus ads for the college. He agreed to

24

appear in an ad promoting the college. He knew the ad would appear on buses. In part, Judge

25

Keenan was motivated to reach non-traditional applicants to enter the pipeline to law school.
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2

1

6.

Judge Keenan knew the ad was part of a student recruitment campaign aimed at

2

increasing enrollment. He knew that increased enrollment would economically benefit the

3

college.

4

7.

The school sent Judge Keenan a copy of the proposed ad. He had concerns about

5

the ethics of appearing in the photograph wearing a robe and asked them to use a photo of him

6

in a coat and tie. After that change, Judge Keenan approved the ad. No other changes occurred.

7

The language on the ad remained the same.

8
9
10
11
12
13

8.

Because of his ethical concerns, Judge Keenan reviewed Canons 1 and 3 and

Ethics Opinion 96-062; however, he did not do any further research. He also did not talk with
anybody about his ethical concerns.
9.

Judge Keenan knew that Ethics Opinion 96-06 involved a judge who wanted to

promote a law school.
10.

In August 2019, the ad ran on buses in King County, with the following text: “A

14

Superior Court Judge, David Keenan got into law in part to advocate for marginalized

15

communities. David’s changing the world. He started at North.” The ad included a photo of

16

Judge Keenan.

17
18
19
20
21
22
23
24
25
26

11.

The language of the ad can reasonably be read to express a preference or

commitment in favor of marginalized communities.
12.

Judge Keenan admitted the ad could confuse the public into thinking that he, as a

judge, advocated for marginalized communities.
13.

At the time the ad ran, Judge Keenan was not actively running for office. It was

not an election cycle for his position.
14.

The ads could be viewed by a reasonable person as campaign ads for Judge

Keenan.
The Washington State Supreme Court adopted the current Code of Judicial Conduct on January 1, 2011.
Many of the advisory opinions cited herein predate the adoption of the current code; however, these opinions still
have value. The weight to be given each opinion varies based on a number of factors. (EAO 96-06 is attached as
an appendix for ease of reference.)
2
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3

15.

1
2

The ads provided Judge Keenan with face and name recognition to the public in

the same jurisdiction where he runs for office.
16.

3

On August 30, 2019, King County Superior Court Presiding Judge Jim Rogers

4

told Judge Keenan that some judges, whose names he did not provide, expressed concerns to

5

Judge Rogers about the bus ad. In part, the concern was that the ad could be read as Judge

6

Keenan advocating for a particular group of people.

7
8
9

17.

On August 30, 2019, the Commission received a complaint concerning the bus

18.

On September 4, 2019, Judge Rogers and Judge Keenan met to discuss the bus

ad.

10

ad. Judge Keenan expressed his belief that the ad did not violate the Code of Judicial Conduct;

11

however, on that same day, Judge Keenan contacted the college and requested that it discontinue

12

the use of the ad. At the time he did not know whether it would be possible for the college to

13

stop the ad before the completion of the time period for which the college had paid.

14

19.

On September 4, 2019, Judge Keenan contacted a staff attorney specializing in

15

judicial ethics for the Administrative Office of the Courts to discuss the bus ad. The next day

16

they spoke about the bus ad for the first time. On that same day, Judge Keenan contacted the

17

Commission on Judicial Conduct Executive Director and spoke to her for the first time about the

18

ad. He did not testify about the substance of either conversation.

19

20.

Judge Keenan has never been disciplined by the Commission.

20
IV. CONCLUSIONS OF LAW

21
22

Based on the foregoing Findings of Fact, the Commission concludes that it has proven

23

by clear, cogent and convincing evidence that Judge Keenan has violated the Code of Judicial

24

Conduct as alleged, Rules 1.1, 1.2, and 1.3.3

25
26

3

This quantum of proof is found in the Commission on Judicial Conduct Rules of Procedure, Rule 7.
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4

1
2
3
4

A.

Legal Principles.
The following provisions of the Code of Judicial Conduct (CJC) are particularly relevant

to the charges against Judge Keenan.
1.

Judges should maintain the dignity of judicial office at all times, and avoid both

5

impropriety and the appearance of impropriety in their professional and personal lives. They

6

should aspire at all times to conduct that ensures the greatest possible public confidence in their

7

independence, impartiality, integrity, and competence. CJC, Preamble [2].

8

2.

A judge may be disciplined only for violating a Rule. CJC, Scope [2]

9

3.

Canon 1. A judge shall uphold and promote the independence, integrity, and

10
11
12
13

impartiality of the judiciary, and shall avoid impropriety and the appearance of impropriety.
4.

Rule 1.1. Compliance with the Law. A judge shall comply with the law*,

including the Code of Judicial Conduct.
5.

Rule 1.2. Promoting Confidence in the Judiciary. A judge shall act at all times

14

in a manner that promotes public confidence in the independence*, integrity*, and impartiality*

15

of the judiciary, and shall avoid impropriety and the appearance of impropriety.

16

6.

Rule 1.3. Avoiding Abuse of the Prestige of Judicial Office. A judge shall not

17

abuse the prestige of judicial office to advance the personal or economic interests* of the judge

18

or others, or allow others to do so.

19

Generally, the public’s perception of judicial integrity and independence may be

20

adversely impacted by off the bench activities. The activities may give the appearance of

21

partiality. They may also constitute a “collateral misuse of the judicial office” which “involves

22

trading upon the dignity, power, and prestige of the judicial office to gain a personal advantage

23

for the judge or another.” McKoski, Charitable Fund-Raising by Judges: The Give and Take of

24

the 2007 ABA Model Code of Judicial Conduct, 2008 Mich. St. L. Rev. 769, 779-81 (2008).4

25
26
4

Although this section is from a different code, the principles are equally applicable here.

COMMISSION DECISION AND ORDER
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1

“The need for the judiciary to avoid the appearance of partiality exists even in the absence

2

of actual wrongdoing or favoritism. In a democracy, the enforcement of judicial decrees and

3

orders ultimately depends upon public cooperation. The level of cooperation, in turn, depends

4

upon a widely held perception that judges decide cases impartially…. Consequently, judges are

5

called upon to avoid all activity that so much as suggests that their rulings are tempered by

6

favoritism or self-interest." Alfini, James J.; Lubet, Steven; Shaman, Jeffrey M.; Geyh, Charles

7

Gardner. Judicial Conduct and Ethics, Fifth Edition §10.03 (Kindle Locations 20973-20977).

8

LexisNexis. Kindle Edition.
“‘Advertising’ is defined as the ‘action of drawing the public’s attention to something to

9
10

promote its sale’” Ethics Advisory Opinion 20-01 (quoting Black’s Law Dictionary).

11

“…The judicial officer is required to perform judicial duties without bias or prejudice.

12

The judicial officer must guard against manifesting any bias or prejudice or the appearance of

13

partiality in any public comments….” Ethics Advisory Opinion 02-12.

14

B.

Analysis

15

We look at the facts and circumstances of each alleged rule violation and we decide each

16

alleged violation separately. We conclude that each has been proven by clear, cogent and

17

convincing proof.

18

1.

19

This rule is overarching. A judge who violates any other code provision, will also violate

20

this one. We conclude that Judge Keenan violated this rule because he violated Rules 1.2 and

21

1.3. See below for discussion.

Rule 1.1 – Compliance with the Law

22

2.

23

By allowing and sanctioning the bus ad, Judge Keenan neither promoted public

24

confidence in the impartiality of the judiciary, nor avoided the appearance of impropriety.

25

Litigants come from all walks of life. Litigants comprise many diverse groups and people with

26

different points of view. Litigants can be natural persons or artificial persons, e.g. corporations.

Rule 1.2 - Promoting Confidence in the Judiciary

COMMISSION DECISION AND ORDER
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1

The ad in which Judge Keenan appeared does not promote confidence in the judiciary.

2

It has the appearance of impropriety. The language of the ad reasonably can be read to suggest

3

that Judge Keenan has a leaning, or preference, and would advocate accordingly for marginalized

4

communities. He is “changing the world.” A reasonable reader could also infer the same

5

message from this ad.

6

Such an interpretation of the ad is reasonable. In a series of emails, Judge Keenan

7

admitted that the ad’s language could cause confusion. “Some of my colleagues alerted me that

8

they think, among other things, that the language about advocating for marginalized communities

9

could confuse the public, leading them to think that I’m advocating as a judge, which is

10

prohibited. Judges have to be neutral. I know what the language means, i.e. that I got into law

11

to advocate, but given that the ad identifies me as a judge, I can see where some might get

12

confused.”5

13

This decision is in accord with Ethics Advisory Opinion 96-16, which opined that a judge

14

could attend “A Day of Remembrance” ceremony in honor of domestic violence survivors. But

15

the opinion cautioned that “his or her mannerisms, actions or speech should not cast doubt upon

16

the judicial officer’s impartiality to decide any issue that may come before them. The judicial

17

officer, therefore, should not act as an advocate or in any manner indicate a predisposition as to

18

how he or she might rule in a domestic violence case.”

19

As noted above, the use of the phrase “advocate for marginalized communities”

20

juxtaposed with the phrase “he is changing the world” could indicate a predisposed bias by Judge

21

Keenan in favor of members from marginalized communities. People who are not from those

22

communities could reasonably be concerned about being treated unfairly by Judge Keenan.

23

Judge Keenan acknowledged the confusion that could be caused by the use of this language.

24

That confusion is the result of a reasonable reading of the ad.

25
26
5

Email from Judge Keenan to college, dated September 4, 2019, admitted by stipulation.
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1

In arriving at our conclusion, we considered the impact of the ad on the viewer by

2

substituting other groups for “marginalized communities” such as “divorced fathers,” “victims,”

3

“those accused of sex offenses,” and “landlords.” Substituting these other groups in the ad

4

illustrates the likely impact of the ad’s language on public perception of a judge’s conduct of

5

court proceedings. If the ad Judge Keenan approved is acceptable, then it must also be acceptable

6

for another judge to be in an ad that says the judge got into the law, in part, to advocate for

7

“divorced fathers,” or “those accused of sex offenses,” or “crime victims,” or “landlords,” and

8

then he went to North Seattle College, and now, he is changing the world.

9

Our legal system is an adversarial one. All sides want fairness from the judges. They

10

also want the appearance of fairness. Based on the ad, a litigant who appeared in Judge Keenan’s

11

court against a member of a marginalized community could reasonably have concerns about

12

being at a disadvantage before this judge. Judge Keenan admitted as much. The appearance of

13

lacking impartiality is evident. The ad does not promote confidence in the judiciary.

14

Although we applaud Judge Keenan’s work in the areas of diversity, racial equality,

15

access to justice, and fairness, Judge Keenan’s appearance in the ad, along with the

16

accompanying language, clearly violates the prohibition against the appearance of impropriety.6

17

3.

18

A judge shall not abuse the prestige of judicial office to advance the personal or economic

19

Rule 1.3 - Avoiding Abuse of the Prestige of Judicial Office

interests of the judge or others, or allow others to do so.

20

It is undisputed that the ad using Judge Keenan’s title and photograph advanced, or was

21

intended to advance, the economic interests of the college. The ad aimed at increasing student

22

enrollment which, in turn, would advance the economic interests of the college. Judge Keenan

23
24
25
26

We note that the benevolence of the cause is something we do not consider. In Opinion 02-20, the Ethics
Advisory Committee opined that a judicial officer could not participate using the judicial title and robe in an
initiative to encourage women to get mammograms. In so interpreting the former code, the opinion states that
“using the judicial officer’s title and robe will lend the prestige of the judicial officer to advance the private interests
of the nonprofit health care organization which performs these procedures.” The opinion further discussed the fact
that the health care organization routinely appears in court as a litigant and the judicial officer should not be
associated with it.
6
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1

abused the prestige of his office by using his title as “Judge” to promote the college. The abuse

2

occurred because promoting a college, other than a law school, is not a traditional judicial

3

function. In addition, the abuse of the prestige of judicial office becomes clearer based on the

4

fact the college did not ask Judge Keenan to help promote the college until he became a judge.

5

The college wanted the prestige of Judge Keenan’s office to help it increase student enrollment

6

and income.

7

Judge Keenan argues that his actions were permitted because the ad would encourage

8

people to go to law school after attending the college. We specifically find that this argument

9

and the accompanying testimony from Judge Keenan lacks credibility.

10

The connections between having students enroll at North Seattle College because they

11

may thereafter attend law school is too tenuous or strained to be persuasive in this context. If

12

we adopted such an argument, it would open the flood gates to allow judges to promote any

13

activity that could possibly encourage students to attend law school.

14

Judge Keenan argues that Ethics Advisory Opinion 96-06 permits his actions. We

15

disagree. That opinion opined that a judicial officer could appear in a law school video that

16

would be sent to prospective law students. It further opined that a judge could “speak and

17

participate in other activities concerning the law, the legal system, and the administration of

18

justice” and appear in a law school video sent to prospective law students. CJC Canon 4(A).7

19

The opinion is clearly limited to law schools. “The judicial officer may contribute to the

20

improvement of the legal system and the administration of justice by assisting law schools in

21

recruiting the most qualified individuals into the legal profession.” Ethics Advisory Opinion 96-

22

06. The opinion does not allow a judge to promote every type of school to which a student may

23

be recruited. It is expressly confined to law schools. It is clear this opinion considered the

24

tension between the ethical violation of using the prestige of the judicial office to advance the

25

private interests of others with the judicial officer’s ethical ability to contribute to improving the

26

This version of the Code has been superseded by the adoption of the new Code of Judicial Conduct in
January 2011.
7
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1

legal system and the administration of justice by assisting law schools. The opinion is not a carte

2

blanche invitation for judicial officers to assist all schools or all causes.

3
4

Judge Keenan also argues that Rules 3.1 and 3.7 allowed him to appear in the ad. We
disagree.

5

First, Judge Keenan is not charged with violating either of those rules. Second, Rule 3.1

6

explicitly prohibits a judicial officer from participating “in activities that would undermine the

7

judge’s… impartiality*….” Rule 3.1(C). That tenet is the basis of our finding a violation of

8

Rule 1.2. Third, Rule 3.7 has no language that would allow a judge to violate the appearance of

9

impropriety or use the prestige of his office to advance the economic interests of another. All of

10

the Code of Judicial Conduct rules must be read and harmonized together.

11

Judge Keenan argues that he, “used his title but did not abuse it.” Resp. Hearing Brief at

12

1. We disagree. Judge Keenan is charged with abusing the prestige of judicial office to advance

13

the economic interests of another. We conclude that Judge Keenan abused the prestige of his

14

office by using his title as “Judge” to promote the college and advance its economic interests.

15
V. DISCIPLINE

16
17

“Whether discipline should be imposed should be determined through a reasonable and

18

reasoned application of the Rules. The relevant factors for consideration should include the

19

seriousness of the transgression, the facts and circumstances that existed at the time of the

20

transgression, including the willfulness or knowledge of the impropriety of the action, the extent

21

of any pattern of improper activity, whether there have been previous violations, and the effect

22

of the improper activity upon the judicial system or others.” CJC, Scope [6].

23

Judge Keenan is a fifty-year-old judge with no prior disciplinary history. Judge Keenan

24

has been a judicial officer for approximately four years. There is no indication that his actions

25

in this case were done with malice, bad faith, or ill-intent. Judge Keenan has worked as a peer

26

mentor with the Superior Court Judges’ Association. He has served on a variety of judicial and
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1

legal committees on diverse topics including education, racial justice, and access to justice.

2

This sanction takes into consideration all the violations of the Code of Judicial Conduct that we

3

have concluded Judge Keenan committed.

4

We impose a sanction because the Washington State Constitution requires us to do so

5

after we conclude that a violation has occurred. Upon the completion of a hearing, this

6

commission “shall either dismiss the case, or shall admonish, reprimand, or censure the

7

judge….” Article IV, Section 31, paragraph 4, Washington State Constitution. In addition, the

8

applicable rules require that we impose discipline unless the case is dismissed, which occurs if

9

no violations are found. Commission on Judicial Conduct Rules of Procedure (CJCRP), Rule

10

24(c).

11

Having determined that Judge Keenan has violated the Code, we next determine the

12

appropriate discipline. Both disciplinary counsel and Judge Keenan’s counsel recommend that

13

in the event there is a violation, the sanction should be an admonishment. We agree.

14
15
16
17
18
19
20
21

///

22
23

///

24
25

///

26
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ORDER
Based on the foregoing Decision, the Commission finds that Judge Keenan has violated
Canon 1, Rules 1.1, 1.2, and 1.3 of the Code of Judicial Conduct and issues an admonishment.

DATED this

Ruth Reukauf, Presiding Officer

Robert Alsdorf

Kristian Hedine

Ramon Alvarez

Rich Melnii

Wanda Briggs

Michael Tate
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I
2

3

ORDER
Based on the foregoing Decision, the Commission finds that Judge Keenan has violated
Canon 1, Rules 1.1, 1.2, and 1.3 of the Code of Judicial Conduct and issues an admonishment.

4

DATEDthis _ _ _ dayof _ _ _ _ _ _,2021.

5
6
7
8

Ruth Reukauf, Presiding Officer

9
10
11

Robert Alsdorf

Kristian Herline

Ramon Alvarez

Rich Melnick

Wanda Briggs

Michael Tate

12
13

14
15
16
17
18

19
20
21
22
23

.

24
25
26
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State of Washington
Ethics Advisory Committee
Opinion 96-06
Question
May a judicial officer appear on a law school’s video which is sent to prospective students describing the law school?
Prior to being appointed to the bench the judicial officer was a faculty member at the law school for seven years and as such participated in the
last video. The judicial officer is also a graduate of the law school and one of two female superior court judges on the bench in the county in
which the law school is located. The judicial officer will be speaking about the experiences she had as both a student and a faculty member and
the quality of education at the law school.
Answer
CJC Canon 4(A) provides that judicial officers may speak and participate in other activities concerning the law, the legal system, and the
administration of justice. Therefore, a judicial officer may appear in a law school video which is sent to prospective students. The judicial officer
may be identified as a judicial officer; the comments of the judicial officer should be based on the personal experiences and observations of the
judicial officer while the judicial officer was a student and/or facility member at the law school.
Appearance in the video does not fall under CJC Canon 2(B) which prohibits a judicial officer from using the prestige of the judicial office to
advance the private interests of others. The judicial officer may contribute to the improvement of the legal system and the administration of
justice by assisting law schools in recruiting the most qualified individuals into the legal profession.

The Supreme Court adopted a new Code of Judicial Conduct effective January 1, 2011. In addition to reviewing the ethics advisory
opinions, the following should be noted:
CJC 3.1
CJC 1.3
Opinion 96-06
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5
6
7
8
9

In Re the Matter of

CJC No. 9608-F-189

The Honorable David S. Keenan
Superior Court Judge for King County

CONCURRING OPINION

10
11

I concur that Judge David Keenan violated the Code. I write separately to express my

12

deep regret that the Constitution and the Commission’s rules require that we must impose

13

discipline. While I agree that Judge Keenan’s actions violated the Code, it is evident that he did

14

not intend to violate the Code. I have pondered this at length, as the judge’s background and

15

work in the community are inspiring and worthy of recognition (or at least mitigation and

16

consideration).

17

acknowledge that I cannot make an exception for violations that are, in my opinion, motivated

18

by a just cause, because another person in my position on this Commission might well have a

19

different value system, and we must enforce the Code consistently.

Were it a legal option, I would not impose punishment of any sort.

20
21

DATED this 5th day of February, 2021.

22
23

COMMISSION ON JUDICIAL CONDUCT

24
25
Mustafa Mohaifiedali

26
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6
7

In Re the Matter of

CJC No. 9608-F-189

8

The Honorable David S. Keenan
Superior Court Judge for King County

OPINION DISSENTING IN PART

9
10
11

I write to dissent in part from the decision of the panel. I agree with the majority that

12

Judge Keenan violated the Code of Judicial Conduct (CJC), Rules 1.3 (Avoiding Abuse of the

13

Prestige of Judicial Office), and that by so doing, he also violated Rule 1.1 (Compliance with the

14

Law, including the CJC.) I agree with the reasoning of the majority that Rule 1.3 is clear in

15

drawing a line between acting to benefit legal education, versus acting to benefit other types of

16

education. Because I find the ad to have violated Rule 1.3, I agree also with the sanction of

17

admonishment. I also believe that the conduct here, in violating a clear rule, without first

18

consulting with others, deserves admonishment, considering the factors laid out by the majority.

19

In doing so I also would like to acknowledge Judge Keenan’s work in the legal and judicial

20

community on issues including education, racial justice, and access to justice.

21
22

I am not, however, convinced that Judge Keenan violated Rule 1.2 (Promoting
Confidence in the Judiciary).

23

Judges “should aspire at all times to conduct that ensures the greatest possible public

24

confidence in their independence, impartiality, integrity, and competence.” CJC Preamble [2].

25

“The test for appearance of impropriety is whether the conduct would create in reasonable minds

26

a perception that the judge violated this Code or engaged in other conduct that reflects adversely
OPINION DISSENTING IN PART

1

on the judge’s honesty, impartiality, temperament, or fitness to serve as a judge.” Rule 1.2,

2

Comment [5].

3

First, I note that I believe Rule 1.2 allows a judge to state that they are working to correct

4

weaknesses or historical mistakes of the Court itself. In this case, even if the ad in question

5

explicitly stated (which it did not) that Judge Keenan wants to advocate for marginalized

6

communities, I am not convinced that would violate the Code. Especially in regard to issues that

7

are historical weaknesses for the courts, whether it be marginalizing certain populations,

8

allowing racial bias, or joining in oppressing protected minority groups, I do not believe that

9

Rule 1.2 prohibits a judge from acknowledging their interest in working to correct those very

10

injustices. There is nothing about acknowledging those historical and current problems, and

11

indicating an interest in working on those issues, that reduces public confidence in the

12

impartiality, integrity, or competence of the judiciary. Rather, acknowledging such weaknesses

13

in the judicial system should increase public confidence in the judiciary.

14

“marginalized communities” does not specifically describe any particular litigant who might

15

appear in court, but instead acknowledges historical mistakes of the courts and other systems in

16

excluding some people from accessing the protections of the courts and government.

The words

17

By making this distinction I am not commenting on the benevolence of the concern Judge

18

Keenan noted, but rather focusing on addressing a concern which is a historical failure of the

19

courts. A judge could make a statement about a valued group, like victims of domestic violence,

20

which could call into question the judge’s impartiality. But courts have not historically unfairly

21

excluded or oppressed “divorced fathers,” “victims,” “those accused of sex offenses,” and

22

“landlords”, (see Majority Opinion), but rather have ruled on cases involving those litigants as

23

required by the law. Stating an intention to advocate for those groups (benevolent or harmful)

24

from the bench could be a violation of Rule 1.2, because it would be advocating for the concerns

25

of those groups, not working to address historical mistakes of the Court itself. But I believe that

26

a judge should advocate, within their own courts, for allowing marginalized communities to have
OPINION DISSENTING IN PART

1

access to the courts, and the Code of Judicial Conduct similarly encourages judges to “participate

2

in activities that . . . promote access to justice for all.” Rule 1.2, Comment [4].

3

I recognize that some Commissioners might find the use of the word “advocate” in that

4

context troubling. But it is central to my position that the statement before us is different. This

5

Commission should not be in the position of sanctioning a judge for how someone might

6

mistakenly understand his or her words, unless the mistaken reading would be reasonable. I

7

specifically disagree with the majority’s Finding of Fact #11 that such a reading would be

8

reasonable. Simply because a statement could possibly be confused to mean something else does

9

not mean that it is reasonable to so understand it.

10

The basic facts of this case are not in dispute. Judge Keenan allowed his picture to run

11

in a bus advertisement for North Seattle College, with the following text: “A Superior Court

12

Judge, David Keenan got into law in part to advocate for marginalized communities. David’s

13

changing the world. He started at North.” I agree that if the words were other than they are, it

14

could violate the rule. A judge’s right to free speech is reasonably constrained to avoid

15

presenting an impression of partiality. The majority lists a number of possible statements which

16

are obviously troubling, but those do not describe our case here. Judge Keenan did not even go

17

so far as to assert that he currently supports the cause of marginalized communities. He rather

18

states that he got into the law in part to advocate for those communities.

19

Most judges were attorneys before taking the bench. Attorneys are advocates. They take

20

sides and litigate for parties. Any judge who was a lawyer before taking the bench advocated

21

for their clients. That fact does not disqualify attorneys from becoming judges. Judge Keenan

22

testified that he was referring to why he first got into the law, not that he was advocating for

23

those communities from the bench. I do not think a reasonable person would be confused by

24

this statement to believe that Judge Keenan was asserting bias or partiality for some vague

25

“marginalized community”. I do not believe that Rule 1.2 muzzles judges from acknowledging

26

why they went to law school, or what issues were their areas of focus when they practiced. In
OPINION DISSENTING IN PART

1

the case before us Judge Keenan did not assert or imply that he would favor members of

2

marginalized communities if they appeared before him – he merely asserted one of his

3

motivations for becoming involved in the legal system. That motivation is one which is laudable,

4

not embarrassing, and focuses on an area which has been an area historically questioned by many

5

members of the public. Stating his interest explicitly could only be reasonably seen to increase

6

public confidence in the courts.

7

I join Commissioner Appleton in also specifically disagreeing with the majority’s

8

Finding of Fact #14 (“The ads could be viewed by a reasonable person as campaign ads for Judge

9

Keenan.”) I do not believe we have a sufficient factual basis to make that finding. I have

10

considered whether bus ads are, in and of themselves, embarrassing to judiciary to such an extent

11

as to be improper. I cannot make such a finding on this record.

12

Based upon the plain meaning of the words in the ad, considered in the context of the

13

historical issue of the judicial system excluding marginalized people, I find no violation of Rule

14

1.2.

15
16

DATED this 5th day of February, 2021.

17
18

COMMISSION ON JUDICIAL CONDUCT

19
20

____________________________________
Lin-Marie Nacht
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The Honorable David S. Roman
Superior Court Jud^e fur King County

OPINION DISSENTING IN PART
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I

I

I do iigrco, liavifig heard die evidence and arguraeais. that tliere was a tecfanicaJ violation

12 I of the Code: the ad utllkcd die Respondent’s positbn its judge for the benefit of the college, and
13 I Respondent should not have penuilicd that.

'i
14 I

15

1 strongly disagree witii die majority that die ad gives the impression dial Respondenl is

II biased or would be likely to rule in favor of members of marginalized communities.

1 am a

16 I White, Anglo-Suxon male who is not economically disadvantaged myself. 1 would not feel
17 I eoncemed about this judge’s impaniality if I tuut a court case in front of him. when: the other
I
ii; I .Side was a tnember of a marginalized commututy, even tliough I have seen this ad.
19 I

Regretfully, having found a violation, we are bound by the law to impose discipline, and

20 I the only reasonable option in tills case is the lowest sanction of an admonishment
21
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DATED this 5* day of February, 2021.
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In Re the Matter of

CJC No. 9608-F-189

8

The Honorable David S. Keenan
Superior Court Judge for King County

OPINION DISSENTING IN PART

9
10
11

I am a public member of the Commission and write separately from the majority on

12

several points. I specifically disagree with the majority in its conclusion in Finding of Fact #14.

13

I would not find that the bus ad would appear to a reasonable person to be a campaign ad. The

14

ad did not run during the judge’s election cycle, and it said nothing about voting for or electing

15

the judge. I therefore disagree with that finding. It clearly is an ad promoting North Seattle

16

College, however, using the judge’s status as judge as part of the ad.

17

My background is in public service in the legislative branch, and I applaud and admire

18

Judge Keenan’s intention to promote people to consider a career as a judge who, like himself,

19

are from non-traditional, disadvantaged backgrounds.

20

disadvantaged and marginalized communities, and it distresses me to be part of a body

21

sanctioning a judge for doing something I find so admirable and necessary. As a member of the

22

Commission, though, I know that I have to consider whether a judge doing the same thing for a

23

cause I do not agree with would be a Code violation, because the result must be the same whether

24

I agree with the judge’s intention or not. I wholeheartedly agree with the judge’s intention to

25

inspire and promote people from marginalized communities to aspire to leadership positions in

26

all aspects of our democracy. I also understand that a judge’s intent is not relevant to whether
OPINION DISSENTING IN PART

I, myself, am an advocate for

1

the judge’s actions violated the Code, though it should have a bearing on what the judge’s

2

sanction is.

3

Everyone would like to have a judge in their advertisement to serve the greater good, but

4

we do not all agree on what the greater good is. If it is all right imder the Code for Judge Keenan

5

to be in this ad, then it has to be all right for another judge, with different views, to be in an ad

6

that would promote a very different cause.

7

Because I believe Judge Keenan’s intentions were so positive, this is precisely the kind

8

of case where I wish the Commission was not legally unable to impose a private sanction. 1

9

would greatly prefer that the Commission was able to write Judge Keenan a private cautionary

10

letter, sparing him the stress, expense, and embarrassment of a public Commission proceeding.

11

The State Constitutional provision that governs this Commission does not currently allow such

12

a private sanction, however, and perhaps that is something that the legislature and the public can

13

reexamine. Under the existing law, however, all I can do as a member of the Commission is to

14

express my true regret that a judge with such an outstanding personal story and truly noble

15

intentions should find himself in this position, even to receive the most lenient and gentle action

16

the Commission has at its disposal.

17
18

DATED this 5th day of February, 2021.
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COMMISSION ON JUDICIAL CONDUCT
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Sherry A^leton
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